
BRkNCH'OFFIGES -^^' 

GMria. . ; ; ■ vlMr.;! HAi-FpNG .* CiiE^G,y^^^^ .''j^ubililmg) 

.Shangliai. (‘‘ Ifi€6riab.;-SMri^li'ar .” {■ FeL ,30,-2r)10''^:' ■'/ ■>’ , 
France: 205,; Boulevard St^Germain, , Pariah 

(“ IriterJaib, ’Paris ’^^^m;I.%eV92^b2;) J 

Great:Brita!n : Mr. M';-Pi :'K: BpEGEi, 12 Victoria; Street., -Pohdo 
.S.W.l; (“'rnterlab,' Sowest, London fcL, 

India : Mr; P. PitLAi,' iTilernational-Labour 
Branch), New; Pelhi\r ('“ Ihierlah.,'’ "N 'TfJ:-'7567.f '- 

Umted States .. / . I r . . 7.'M :&aclcson'. Place, rMboMih 
; ..li.'C. (“ Inlerlah, Washington ” FeL tlisiTict; S7351) ; 1 


m TION'AL. GOili?FN^P/yi)Eiy:PS ’\ 

Argentine Republic; : Mr. A i,EJANr>no .'Uksaiin, tAv;V.Pte. ^ Jiocfuo;; Saenz ^v 
. Pftha ,071’ (80 Piso, B.), :Bue,Hos;:Aire!5( :Addinss cbri'c.sp.pndenc'o- t^^^^ 
Calle Berutti 08^0, Buenos. Aires. pBhter.GbV Buenos 7;A.ires- 
Tel.' IJ.T. 34,/Befensa,37.00'.)' )_•/,: ■ .G-’v---;' '■■■;■ 

Belgfim ■ ■: ,Mr. M,.. BoTtsc{txia<l^:inslH.,ut;- de' SoclOidgie: : Sdly'ajV. iPark-';' 

Leopold, Brussels. (“ {ntftria'.b, ’Bi';us.s 6 ls ’? 5 Tel./ , 3 .V 74 .SG.;) 'h?,;: t 
BoInBiioia-Moravta t Mr. Otak.ar iSoiiiK, PanlcraetSuO/^PrkgueAXiy. 

(“ Sulik, 853.Panio’ac,; Praguel’d' PeL;;6;75-S2..y: 

Brasil ; Mr. A. Banoejka nk Mkclo; MinisUire du Travail, .Sa1as-84S.85di‘='' 
■Rio .de Janeiro. ' l.nteriab,' Rio c* 

Chile : :Mr. M. Pobuete Tiiowcoao, ■Casilla. 281:1, Santiago, '{hdttteri'ah^^ 
Santiago '”.)'■ ' - '. '.'.v--:' '7' 

Cuba : Mr. .josk LwrugUE pH SanoovAl, Ethfioio .la -Metrop'qlitun'a^^^^^^^^ 
I\'o. 423,: Calle Presidente. Zdyas, Havana; i{'MnterIa'b..- l-Ia\nVha ’*V;tA 
- Tel. M. 78.13.) ■ ■. / ; ’• - " ■ :; ' ’ v L, 

Ecuador ; .Mr. V. G. IGAncHs, “ El Dia ”, .Quito. ..■ i 
Estonia : Mr. A. Gustavson, •Gonsldri 43, Tallinn. Gu.s!;avs6¥?‘Gohi:i 
siori 43, Tallinn ” f TeT 301^8;).;, :'■■:.■■ J;'’ . G-y: a ;AV-v-;.;;';7tN:v.;p ;; 
Hungary ^ Mr. Geza Par, PMargi t.- kdruflS, BudapeAl J L,; j'yb3py|:iy: 
JapriUi Shisei Kaikan Buildi?ig.,’Hibiya;;p’aTklMtdjim'afehikul'P 

Tokyo. (“ Interlab,yT6kyo 7 -/ Tel. &iiixa T5SO.);i/F;^FF3FF0^t-F 
[iatvia ; Mr. KarLis SEk?..AUs, ■Bri\dbdk ie]a'yol,-'-dz, ys,- 
uithtiania : Mr. K. . STRi.MAitis, Kalkioein 4-a,y Kaunas, '(3(ki»';;3-4iy56:^^ 
;V5.esfco ; Mr. F EDEHtoo Bach, Apartado:-233^.;!jcxjcq)>P.;iy.N)hInieH 
Mexico ” ;■ Tel. Ericsson 4-75.-9L), ■ 

Poland f ‘Flory,. ”1/1 i,. AVarsaw/iy(/triytei‘lab, a WM 

Tel, 8-15-65.) •, 

Kuiaaxiia : Mi-. G. YnAD’Esco 13 apoassa, /S trata' /.Maria 
Bucarest ni.' " ■■ . 'f-. .k ' .> ‘ 



iTugosIsvia' .; .Mr. L;. :STEimrz)v :Pdliahskiy;Pregi;axi’ak;:;l50,t]yBc{g^^^ 
' .(“Jnterlab/ Ballade ', v/a 



Double-discussion 

Procedure 

REPORT A 


International Labour Conference 


TWENTY-SIXTH SESSION 
GENEVA, 1940 


RIGHTS OF PER 

in Broadcasting, Televis 

and the 

Mechanical Reproductio 



Fourth Item on the Agenda 


INTERNATIONAL LABOUR OFFICE 
GENEVA, 1939 




CONTENTS 


Page 

Introduction 1 

. Chapter I ; Historical Survey 5 

§ 1. Transformation of Performers’ Conditions of Life . . 5 

§ 2. Claims of Performers 9 

Right of Authorisation 10 

Non-material Rights 12 ' 

Pecuniary Rights 13 

Other Points . . . 16 

§ 3. Action with a View to International Regulations . . 19 

Nature of Performers’ Rights 20 

Attempt at Regulation through the Berne Con- 
vention 27 

The Question of Performers’ Rights before the 

International Labour Organisation 33 

Studies carried out by the International Labour 

Office 35 

The Problem placed on the Agenda of the Inter- 
national Labour Conference 38 

Chapter II : Existing Regulations 40 

§ 1. National Law and Practice 40 

Argentina 40 

Belgium 41 

Czecho-Slovakia 41 

Finland 42 

France 42 

Germany 43 

Great Britain 48 

Hungary 49 

Italy 50 

Japan 52 

Latvia 52 

Mexico 53 

Norway 53 

Poland 54 

Portugal 55 

Switzerland 56 

United States of America ; 57 

Uruguay 59 

§ 2. Collective Agreements 59 

Chapter III : Record of the Meeting of the Committee of Experts 68 

Right of Authorisation 69 

■ Non-material Rights 70 

Pecuniary Rights 70 

Methods of Application 73 



IV 


CONTENTS 


Page 

Chapter IV : Conclusions and Comrnenlarij on the Queslionnaire 77 

I. Desirability of International Regulations and their 

Form 77 

II. Scope of the International Regulations 79 

III. The Right of Authorisation 81 

IV. Non-material Rights 87 

Right of the Performer to have his Name men- 
tioned 88 

Right to have the Form and Quality of the Per- 
formance respected 89 

V. Pecuniary Rights 92- 

Broadcasting or Recording of a Performance 

given in Public 93 

Broadcast Relays 96 

Public Utilisation of Recordings 96 

Recording for Deferred Broadcasting .... 101 

VI. Exercise of Rights in the Case of Collective Per- 
formances 103 

VII. Duration of Rights 105 

Non-material Rights 105 

Duration of Pecuniary Rights and of the Right 

of Authorisation 107 

Duration of Rights in the Case of Collective 

Performances 108 

VIII. Assignment of Rights 109 

IX. Arbitration in Case of Disputes Ill 

X. Exceptions to the Application of Performers’ Rights 112 

Consultation of Governments 115 

Questionnaire 116 

Appendices 121 



INTRODUCTION 


The expression “ performers’ rights ” is used to denote a 
certain number of rights, particularly in respect of remuneration, 
which it has been proposed should be recognised as belonging 
to the artists who interpret works of art (musicians, actors, 
etc.) owing to the profound change that the new techniques of 
phonographic recording and broadcasting have brought about 
in the conditions under which they perform. 

The decision taken by the Governing Body of the Inter- 
national Labour Office at its Eighty-sixth Session (February, 
1939) to place the question of the rights of performers as 
regards broadcasting, television and the mechanical reproduction 
of sounds on the agenda of the International Labour Conference 
was the outcome of a series of negotiations and enquiries 
effected by the Office over a period of several years with the 
assistance of experts and the support of various international 
institutions concerned with the subject of intellectual rights. 
The special character of the whole problem makes it necessary 
to go into this preparatory work in some detail and to give a 
brief account of the legal and practical considerations which 
influenced its progress. 

When the question was first taken up by the International 
Labour Office it was given the title : “ Rights of Performers in 
Broadcasting and the Mechanical Reproduction of Sounds and 
Images ”, which would have meant that the field of study 
and the measures proposed could cover also questions relating 
to the cinema. But these are quite distinct, both from the 
legal point of view (even the question of the authorship of a 
film is still the subject of much discussion) and from that of 
the very special conditions obtaining; in the cinema industry. 
It was therefore felt that they ought to^ be reserved for separate 
treatment and that it would be better not to handle them 
together with the problems of the phonographic and wireless 
reproduction of artistic performances. Hence the new title, 
which by using the word “ television ” limits the forms of visual 
reproduction covered by the decision of the Governing Body. 
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It should also be pointed out that as far as the position 
of the performer and his conditions of employment are 
concerned, there is no important theoretical or practical 
difference between the problem of television and that of the 
wireless broadcasting of sounds. The technical aspects of the 
two processes differ, it is true ; but the problems facing the 
performer are the same. Whether the performance is visual 
or auditive, the question to be answered concerns the conditions 
under which, though remunerated as a direct performance to 
a limited audience, it can be transmitted to a wider public by 
means of a microphone (or television apparatus — a device 
which is likely to become increasingly common) situated in the 
place of entertainment. Another question which applies to 
both forms of transmission concerns the conditions in which the 
phonographic recording of an auditive performance, or a visual 
performance recorded by the existing experimental methods (or 
by processes not yet in use), can be broadcast or televised. 
The problems raised are thus common to both fields ; and since 
no differences have been found between them in connection 
with any of the points examined in this Report, it has been 
considered unnecessary to mention television whenever a 
question relating to broadcasting is discussed. 

The Governing Body, in deciding at its Eighty-sixth Session 
(February 1939) to place the question on the agenda of the 
1940 Session of the Conference, agreed that it should be treated 
by the double-discussion procedure provided for by the revised 
Standing Orders adopted by the Conference at its 1938 Session. 

I 

This report has been prepared in accordance with these 
revised Standing Orders. It contains a summary of the reasons 
which led the International Labour Organisation to take up the 
question of performers’ rights (changes in performers’ conditions, 
of life, and demands put forward by performers), and of inter- 
national action on this question ; a description of the regulations 
in the countries in which the question is the subject of special 
measures or schemes ; an account of the meeting of the 
Committee of Experts set up by the Governing Body; and a 
questionnaire, with commentary, relating to the various points 
which have arisen out of the enquiries of the International 
Labour Office and the discussions and conclusions of its 
Committee of Experts. 


t INTROD UCTION 3 

On the basis of the replies of Governments to this question- 
naire, the Office will prepare a second report, indicating tile 
principal questions requiring consideration by the Conference 
in 1940. 

If the Conference, after a first discussion for which the 
present report and the second report will provide the basis, 
.decides that the subject shall be placed on the agenda of the 
next session of the Conference for second discussion, the Office 
will prepare a third report which may contain one or more 
proposed Draft Conventions or Recommendations and transmit 
it to Governments in order that they may make comments bn, 
, or suggest amendments to, the proposed texts. 

Lastly, the Office will prepare, in the light of the observa- 
tions made by Governments, a fourth report containing the 
texts of proposed Draft Conventions or Recommendations which 
will be submitted for final decision by the Conference at its 
session ,of 1941. 

In accordance with this revised procedure. Governments 
are now requested to reply, giving their reasons, to the questions 
in the questionnaire appearing at the end of this Report. 
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HISTORICAL SURVEY 


§ 1. — Transformation of Performers’ Conditions of Life 

The appearance of phonographic recording and of wireless 
telegraphy towards the beginning of the twentieth century and 
their extraordinary development in subsequent years have 
revolutionised the position of interpretative artists. These 
inventions affected the interpretation of works of art in two 
important ways, which were destined in turn seriously to 
influence the economic situation of the performer. One of these 
effects, due to the invention of the phonograph, was that the 
performance — hitherto short-lived and unsubstantial — took 
on a lasting and tangible form ; it became an object capable 
of preservation and of permanent and repeated use. The other 
effect, due to broadcasting, consisted in a considerable extension 
of the audience ; the performance could be heard, no longer in 
a concert hall or theatre only, but by a circle of listeners which 
steadily widened until its only limits were those of the earth. 

This was a transformation of the first importance, 
relating to two media, time and space. While one of these 
phenomena, the increase ad infinitum of the audience, was only 
the extension of an existing factor, the other conferred on the 
interpretation of works of art an aspect' hitherto unknown : 
it could be rendered substantial and permanent. These two 
factors were soon to have very serious consequences for the 
professional activity and the conditions of life of artistic 
performers — consequences all the more serious because the 
two new techniques were grafted one on to the other and each 
lent the other strength, since wireless transmission enables sounds 
to be recorded at a distance and the gramophone record is 
admirably suited for use in broadcasting. 

The performers, whether actors or musicians, were soon 
faced by unemployment rising to catastrophic proportions. 
The public, able to listen to music and the drama at home, 
deserted the theatres and concert rooms. Dance halls, cafes 
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and similar establishments more and more frequently used 
recorded or broadcast music and were thus able to dispense 
with the services of the orchestras which they had previously 
employed. Even the crowded cinemas, which had provided 
a certain number of openings for musicians in the days of the 
silent film, ceased to employ them after the sound film had been 
invented. The result was an almost desperate situation, which 
has been for many years the subject of complaint by occupational 
organisations, but is difficult to express in figures, because 
there are few statistics in this field. The following data 
will however bear witness to the gravity of the situation ; 
and the wide distribution of the countries to which they apply 
shows the universal character of the evil. In France, where 
there were about 7,000 theatrical artists in 1932, it was estimated 
that only 1,500 had employment. In the United States, jn 
1935, the list drawn up by the Administration of cases in which 
relief was urgently needed (a list far from registering all 
unemployment) contained the names of 15,000 unemployed 
musicians. An enquiry into unemployment among professional 
workers in Japan showed that the proportion of musicians 
unemployed in 1936 was 41 per cent., as against 16 per cent, 
for technical employees in industry. Lastly, in 1937 a statistical 
enquiry into the musical profession in Vienna showed that 
90 per cent, of the members of this profession were without 
employment. 

No doubt broadcasting and recorded music are not the 
only causes of this situation. The general depression, which 
has affected all occupations, manual and non-manual, provides , 
a partial explanation. It should, however, be pointed out 
that whereas in most branches of production the depression 
has been characterised by obvious under-consumption, never 
in history has the public listened to so much music and so ' 
many entertainments as to-day, when interpretative artists are 
so grievously affected by unemployment. 

A paradoxical situation had thus arisen, in which a very 
rapid increase in artistic entertainment was -accompanied by 
an unprecedented decline in the employment of performers. 
Even if allowance is made for the effects of the general,economic 
depression, the appearance and development of broadcasting 
and musical recording may be held chiefly responsible for 
the position in which interpretative artists found themselves 
— and still find themselves to-day. Unless adequate measures 
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are .taken, moreover, the difficulties are likely to persist, for 
even the passing of the depression and the return of full economic 
prosperity will affect them but little. In fact, unemployment 
among performers may be said to offer a typical example of 
economic dislocation which, being due to technical developments; 
is of a lasting character. Cases of such dislocation call not only 
for temporary palliation or social welfare measures, but also 
for the reorganisation of the trade concerned. 

The new technical developments, of course, entail certain 
' advantages for performers as well as disadvantages. There 
are several celebrated artists who are known to owe their success 
chiefly to recording and broadcasting. It was through these 
media that the public came to know and . appreciate them. 
Without the opportunities offered to them by the gramophone 
and the wireless they would probably never have made a name ; 
they would never have become, as they have, objects of that 
popularity which opens the way to really remunerative 
engagements. These new transmitting agents, by reason of 
their vast range of action, prepare for the performer those long 
and profitable tours in which he finds welcoming audiences 
everjnvhere, even in the most distant places. 

But it must be remembered that only a small number of 
“ stars ” have obtained such benefit from the technical 
innovations in question and owe them a large part, or at least 
some part, of their success. Moreover, as was pointed out by 
one of the performers consulted by the International Labour 
Office as an expert, the sudden popularity which modern 
methods help the artist to acquire may lose in duration what 
it gains in intensity. Perhaps the reputation of a “ star 
wanes more quickly to-day than in previous times, the satiety 
point in public interest being reached sooner. However this 
may be, it can be affirmed that although valuable services 
have been rendered by the wireless and the gramophone to 
certain artists, these constitute but a very small minority of 
their profession. 

Much more important are the opportunities offered by the 
two innovations to a limited number of performers in connection 
with regular broadcasting programmes and recording. Many 
musicians have certainly found regular employment in broad- 
casting stations, some of them being members of the permanent 
staff of these stations, while others are called upon to broadcast 
frequently enough to enable them to derive a substantial part 
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of their income from this source. The number of artists who 
are able to benefit by these opportunities, however, is not such 
as to justify the view that openings in recording and ordinary 
broadcasting compensate even approximately for the competition 
with direct public performances that results from the new 
technical devices. 

Moreover, an important additional factor has altered the 
balance of the two new industries, recording and broadcasting, 
and has still further aggravated, if that were possible, the 
position of the performers. The extraordinary growth of 
the gramophone industry no doubt gravely a fleeted the 
demand for direct musical and dramatic performances ; but 
the harm done was to some extent reduced by the fact that 
the industry had to produce a ceaseless flow of new records 
in order to meet the growing public demand, and by its ability 
to devote considerable sums to the payment of the artists 
employed for recording. But in recent years the sale 
of gramophone records has decreased considerably, owing 
apparently to the growth of broadcasting and to the more and 
more frequent use which that industry makes of recorded 
music. Manufacturers of records at least regard this as the 
principal cause of the falling-off in their sales. Thus the receipts 
of manufacturers from records sold in the United States fell 
from over $47,000,000 in 1921 to $3,628,016 in 1935^. On 
the other hand, the number of listeners rose from 16 million 
in 1925 to 60 million in 1932 ; and in four years, between 
1925 and 1919, the total receipts from the sale of wireless sets 
rose from $165,000,000 to $592,000,000. Moreover, a report 
submitted to the International Congress of the Phonographic 
Industry in 1933 called attention to a considerable fall in the 
sales of records in many countries and attributed this to 
broadcasting in general and more particularly to the use which 
broadcasting makes of records (up to 100 per cent, of the 
programmes of certain small stations)^. 

The harm which this method has done to performers is 
twofold. Firstly, the openings previously provided by the 
gramophone industry are very greatly reduced owing to the 


1 Rudolf Littauer : “ The Present Legal Status of Artists, 
Recorders and Broadcasters in America ", Geisliges Eigenium, 1938, 

p. 218 . 

3 Proceedings of the First International Congress of the Phono- 
graphic Industry, 1933. Rome, 1934. 
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critical position in which this industry is placed ; and secondly, 
the frequent use of gramophone records for broadcasting 
replaces the living artist in the studio and thus deprives him 
of another possibility of employment. 

It must be admitted that broadcasting authorities or 
undertakings could not function and could not offer the public 
the programmes they now provide if they had to do without 
gramophone records. The money saved by the use of the 
gramophone is considerable and the funds at the disposal of 
the broadcasting establishments are far from enabling them 
to employ the artist himself on a regular and continuous basis. 
An instance quoted at the First International Congress of the 
Phonographic Industry is a good illustration of this : in the 
United States, a chain of broadcasting stations had to pay 
$5,000 to a famous orchestra for transmission of a concert ; 
a rival group bought several records made by the same orchestra 
and was able to broadcast a concert of equal length and similar 
artistic value at a cost of less than $10. An enquiry conducted 
in 14 European countries showed that in three months the 
time on the air given to the broadcasting of records was over 
8,000 hours ; the price of the records thus broadcast was esti- 
mated at £9,230 in all ; but if the broadcasting companies 
had had the same programmes given by the artists themselves, 
they would have had to pay over £200,000. These calculations 
were based on the assumption that each record was broadcast 
once only, whereas in fact a record may be ^broadcast several 
times — a practice which greatly increases the saving made. 

It should be emphasised once more that only by recourse 
to gramophone records can the broadcasting establishments 
function as they now do and offer the 'public high-grade and 
varied programmes ; to deprive them of this possibility would 
be a serious blow to their financial equilibriui'n and their artistic 
possibilities. But it is none the less true that performers suffer 
severely from this situation. They are the hardest hit of all 
the parties collaborating in wireless telegraphy, since the others 
have succeeded, at least jn some countries, in securing the 
payment of a certain compensation in case of broadcasts of 
this sort. 

§ 2. — Claims of Performers 

The steps taken by performers to remedy the precarious 
situation in which they found themselves were of several 
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kinds. Their organisations demanded that measures should 
be adopted to create new openings in employment, regulate 
the entry of new members into the profession, and so on. 
Among the proposals for the improvement of their economic 
position and for the establishment of a status for performers 
interpreting works of art which would take account of the 
changes caused in their conditions of work by technical 
innovations, was a suggestion that certain rights should be 
granted to them in respect of broadcasting and the mechanical 
reproduction of sounds. 

The claims made by performers at their national and inter- 
national meetings and in the memoranda which they have 
submitted to the competent national authorities and interna- 
tional institutions relate to a number of subjects, varying with 
the circumstances. Some of the desires expressed cover in 
brief and general terms the whole field of possible new rights, 
whereas others go into detail and bring. out even the subsidiary 
features of the necessary action. The folloAving essential 
points may be extracted from the mass of resolutions, 
memoranda and replies to investigations ; they constitute a 
fairly complete picture of the various claims made during the 
last fifteen years. 

These may be classified under three heads, corresponding 
to the customary notions of the right of authorisation, non- 
material rights^ and pecuniary rights. 

Right of Authorisation 

Performers have claimed, first of all, a right which certain 
legal experts classify as belonging to the non-material group, 
whereas others prefer to consider it as a general principle, 
above and including both material and non-material rights, 
and indeed as the source from which all others flow. For a 
performer this is the exclusive right to authorise the reproduction, 
transmission or recording by mechanical, radio-electric or 
other means of his interpretation or performance, as well as 
the public performance of the interpretation thus transmitted 
or recorded. 

The right of authorisation, which the performer has 

^ Also sometimes called “ moral rights ”. It -will be seen below that, 
although in contrast with pecuniary rights they may be conveniently 
called ” non-material ”, they are not without material (i.e. economic) 
significance. 
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sometimes claimed in a narrower field (excluding, for instance, 
the authorisation of public performance) was stated in its 
most extensive form by the International Union of Artistes 
in the draft for an international Convention prepared by that 
body (see Appendix V). Recognition of this right would 
enable the artist to prevent all broadcasting of his interpretation 
to which he had not expressly consented in his contract of 
employment or which he had not authorised in some other 
manner, and to take proceedings against those responsible 
for any unauthorised recording or for any unauthorised broad- 
casting or public use of a record, even of one made with his 
authorisation. 

The third International Stage Congress (lyric section), 
held at Barcelona in 1929, demanded that performers should 
be granted the exclusive right to authorise the communica- 
tion of their performance to the public by means of broad- 
casting, the adaptation of their performances to instruments 
for reproduction by mechanical means and the public execution 
of their performances by means of such instruments. 

In a memorandum submitted to the International Labour 
Office in 1931 the French Confederation of Professional Workers 
claimed these rights for performers, and added of that of authoris- 
ing the sale or hire of records of their interpretations. The 
International Confederation of Professional Workers had 
declared, in a resolution relating to broadcasting adopted 
at its Congress at the Hague in 1929, that no broadcast, either 
of a direct execution or of a record, should be permitted without 
the authorisation of both author and performer of the work. 

The first International Legal Congress on Wireless Tele- 
graphy and Telephony approved this claim on the part of 
performers by resolving that “ the radio-electric transmission 
of the execution of an intellectual, literary or artistic work 
should not be permitted without the consent of the performer ” ; 
and it will be seen below that the organisers of the Revision 
Conference of 1928 attempted to insert this . principle in the 
Berne Convention on authors’ rights. 

The exclusive right of performers to authorise the repro- 
duction, recording and broadcasting of their interpretations 
has — more than any other of the performer’s claims — always 
been fought by authors, who regard it as an intolerable invasion 
of their own exclusive right. Legal experts of high reputation, 
such as Mr. Piola-Caselli, have done their utmost to prove that 
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the co-existence of two such rights is inconceivable. Performers, 
on the other hand, state that if their right in this connection 
were recognised, it would of course apply to their own inter- 
pretations only and that the author’s exclusive right, which 
applies to the work itself, would not be alTected. 

Non-material Rights 

By the phrase “ non-material rights ” is meant the per- 
former’s rights to respect for the personal contribution that he 
makes to a work of art when interpreting it. His performances 
bear the mark of his personality and cannot be changed without 
entailing a kind of misrepresentation of that personality. Nor 
can they be attributed to other persons. But although non- 
material rights aim only at protecting non-material goods, 
namely the artist's identity and the integrity of his performances, 
they have economic effects, for much of the artist’s reputation 
depends on them and hence the negotiable value of his inter- 
pretations. For this reason performers have al templed to 
obtain not only a definition of the principles regulating the 
pecuniary conditions attaching to the use of their interpretations, 
but also the recognition of their non-material rights, which, 
though on a quite different plane, nevertheless affect their 
economic position. 

The first non-material right claimed by performers is the 
right of ideniificalion, i.e. the right of the performer to have his 
authorship of every performance made known, to have his 
name placed on the records of his interpretations and stated 
whenever the interpretations are broadcast, either directly or 
by means of records. Performers attach great importance to 
this question, which may have a pronounced effect on the 
economic value pf their labour. The draft for a Convention 
prepared by the International Union of Artists provides that 
“ apart from pecuniary rights, and even after cession of these, 
the artist retains the right to attach his name to his interpre- 
tation ”. 

Still in the field of non-material rights, performers have 
demanded recognition of what is called the right To respect for 
the performance, i.e. the right to oppose its alteration or 
distortion. They consider that their reputation, and conse- 
quently the economic value of their work, are to a great extent 
dependent on this factor ; and they therefore demand that they 
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should be granted a right of supervision over the technical 
quality of all reproduction, recording and broadcasting of their 
interpretations. The draft for a Convention prepared by the 
International Union of Artistes provided that the performer 
should have “ the right to oppose any distortion, mutilation 
or modification of his interpretation, which would be prejudicial 
to his honour or reputation The French concert managers’ 
organisation ( Chambre syndicate des organisaieurs de concerts 
de France) informed the International Labour Office in 1933 
that it approved the claims of performers \vith regard to 
guarantees against bad transmission. It is obvious that the 
artist might be regarded as responsible for unsatisfactory 
timbre, poor audibility or other faults which were in fact due 
to defective technical conditions, and that his reputation might 
suffer. It is not therefore surprising that numerous artists’ 
organisations informed the International Labour Office, during 
the investigation it made in 1933, how valuable it would be 
for them to be able to supervise the technique of recording and 
broadcasting ; and some desired even to take such supervision 
to the point of requiring that the indicated speed for playing 
records should be observed in public and that records of their 
performances when broadcast should not be surrounded in the 
programmes by other items which might render them ridiculous. 

Pecuniary Rights 

Apart from non-material rights, performers demand recog- 
nition of their right to pecuniary advantages in various forms. 
This right would apply to broadcasting on the one hand and 
to recording on the other. 

In the field of broadcasting, the performer’s right to special 
remuneration, it is argued, should be recognised in the case of 
every interpretation which is broadcast, unless it has been 
expressly performed for broadcasting purposes and paid for 
as such. In other words, the performer should be entitled to 
supplementary remuneration on every occasion on which his 
interpretation, having been paid for by an employer in respect 
of performance in specified premises or in specified circum- 
stances and no provision having been' made for broadcasting, is 
nevertheless broadcast. The arguments on which performers 
base their claim for this additional remuneration — which is 
one of the essential features of their programme — have been 
indicated above. 
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Apart from the special remuneration which they claim in 
respect of broadcasts not expressly provided for in the contract, 
performers have raised the question of public hearings of 
such broadcasts. If a loud-speaker is fitted to one of the many 
receiving sets which constitute the audience of the wireless 
station broadcasting the performance, and a more or less 
numerous audience is encouraged to listen, can this public 
hearing be considered as a reproduction of the original perfor- 
mance 'and should special remuneration be due to the artist 
in respect' of it ? This is a highly controversial question, 
which authors, as being the persons primarily concerned, have 
been attempting for years to solve. The legal aspect of the 
problem has never been unanimously settled. In some countries 
the courts treat these hearings as separate performances and 
therefore as calling for fresh payment of all the fees prescribed 
for the original performance, whereas others regard them as 
simply extensions of the broadcast itself and hold that the fees 
paid for the latter cover it in its lentirety, whatever the use to 
which it is put by the various receiving sets. Any final settle- 
ment of this legal question is likely to have an effect on per- 
formers’ as well as on authors’ rights^. 

In the matter of recorded sound, performers have claimed a 
certain percentage on the sale of each record of their per- 
formances. This is however simply a method of remuneration, 
which should be stipulated in the contract between the per- 
former and the record manufacturer, and is not a right to be 
invoked against third parties. As under the royalty method 
stipulated in certain contracts between authors and publishers, 
performers would thus be paid for recording in proportion to 
the success which the records achieved. 

The position is different with regard to public hearings 
by means of records. Performers consider that the remunera- 
tion they receive for the recording of their interpretation 
corresponds only to a private use of the resulting records ; as 
soon as the records are used for public hearings, either by broad- 
cast or by gramophones in public places, the performer’s loss 
is far fr;om being compensated by the original payment. It 
should be pointed out at once that on this point all the parties ' 


1 Gf. in particular, Le droit d’aulcur, 46th year, No. 5 (Belgian and 
German rulings) ; and Inter-auteurs, No. 48, p. 827 ; No. 49, p. 853 : 
No. 61, p. 210. » F > >1 
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concerned in the production of the recorded performance — the 
author, the performer and the record manufacturer — are of 
the same opinion. Indeed, the public playing of recorded music 
raises the questions of authors’ rights, manufacturers’ rights 
and performers’ rights. As will be pointed out below, the first 
two parties have already obtained more or less extensive 
satisfaction, but the question of performers’ rights remains 
open. 

The pecuniary rights claimed by performers’ and profes- 
sional workers’ organisations are embodied in numerous resolu- 
tions. 

The International Confederation of Professional Workers 
resolved as follows at its Congress at The Hague in 1929 : “The 
special material and non-material rights of performers, arising 
out of the new circumstances set up by new inventions, should 
be recognised. . . ” 

The International Union of Musicians declared in 1930 
that the broadcasting of a concert or other performance or 
entertainment without fair compensation should be prohibited ; 
“ the societies for authors’ rights, ” the Union continued, 
“ provide for the payment of fees for each public execution. 
The same right might be granted to performers. 

The draft for a Convention prepared by the International 
Union of Artistes provided that rights in respect of repro- 
duction, recording and transmission, as well as of public 
performance, should be vested in the performers, but could be 
ceded to third parties. This draft thus takes the general right of 
authorisation as the source of performers’ pecuniary rights. 

The Union of Musicians of the Northern Countries (which 
includes the Musicians’ Associations of Sweden, Denmark, 
Norway and Finland) voted at its Congress at Oslo in May 1934 
in favour of establishing “ the right of the performing musician 
to compensation when his performance is reproduced mechani- 
cally by wireless, the gramophone or the sound film ” as a 
principle. This resolution was submitted to the International 
Labour Office with the additional signatures of artists’ organi- 
sations in Austria, Belgium, Czecho-Slovakia, France, Great 
Britain, Latvia, Switzerland, the United States and Yugoslavia, 
representing about 217,000 performers in all. 
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Other Points 

Apart from questions of primary importance relating to 
material and non-material rights, the performers’ organisations 
in formulating their claims, have put forward numerous 
secondary points regarding various aspects of the rights in 
question, their application, the methods to be followed in 
drafting regulations, etc. The consultation undertaken by the 
International Labour Office’s Sub-Committee on Performers’ 
Rights in 1932 gave these organisations the opportunity to put 
forward several points of detail. 

Thus the question arose of the definition of the personal 
scope of the new rights. There were two theories. Should 
certain of the rights, particularly that of supervision, be 
exercised by all performers, whatever their degree of skill and 
talent, or only by “ stars ” of established reputation ? The 
large majority of performers reject this second alternative 
{which many legal experts also condemn) and point out among 
other arguments how difficult and how dangerous it would be 
to embody in regulations a conception as arbitrary and 
subjective as that of personal talent or reputation. 

If the new rights are to be recognised as applying to all 
performers, the question of choirs, orchestras and other groups 
of artists remains to be settled. It is realised in the circles 
concerned that it would be difficult to deal with each 
separate member of such a g'roup and that between the parallel 
rights of each there might be contradictions which would paralyse 
the activity of the group as a whole ; there has therefore been 
unanimity in favour of delegating the powers of members of 
such groups to responsible representatives (the conductor^ 
impresario, etc.), it being understood that soloists who take part 
in joint performances should be in a position to establish their 
claims individually. 

Another point raised by the parties concerned is that of 
the duration of the rights to be recognised. Those who have 
studied this subject desire that, by analogy with- the method 
adopted in respect of authors’ rights, the rights of performers 
should be valid for the whole of the performer’s life, and that after 
his death the heirs should benefit by them for a number of 
years to be determined. The question of the duration of rights 
naturally arises only with regard to records and does not apply 
to broadcasting. The case of records made in collaboration, 
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and particularly those of choirs, orchestras, etc. would clearly 
give rise to some difficulty and would have to be dealt with 
separately ; there would be the same difficulty with regard to 
the collection of fees. 

The question of the cession of rights has also been considered 
by performers. Some hold that it should be possible to cede 
rights for remuneration, while others maintain that certain non- 
material rights — and particularly that of authorisation — 
should be declared non-transferable. 

• Methods of enforcing certain rights, material or non- 
material (the colleciion of fees and the supervision of reproduc- 
tions) have also been examined and various systems considered. 
One of the methods suggested is the establishment of societies 
for the collection and distribution of performers’ fees, as is done 
in the case of authors’ royalties. There is also the question of 
commuted fees, which might be paid, not to the artists themselves 
or their heirs, but to unemployment or pension funds for 
members of the professions in question. This system is regarded 
as particularly appropriate in the case of performances by choirs, 
orchestras, etc. 

As regards technical supervision, it has been proposed to 
entrust it to performers’ delegates attached to the broadcasting 
stations, or to government officials. 

Performers have also on occasion demanded recognition of 
the right to cancel contracts not fut fitted within a certain period, 
so that they may resume their freedom of action vdth regard 
to the recording or broadcasting of their interpretations, and 
to revoke ceded rights if the assignee fails to take advantage of 
them. The object of this latter claim is to enable the performer 
to recover material or non-material rights which have been 
ceded to a record manufacturer for instance, but which the 
manufacturer has not thought fit to use. 

Lastly performers have raised the question of possible 
exceptions ; they recognise that rights might be suspended in 
case of certain performances of public value (for educational 
or charitable purposes, for instance). There is also the question 
of the settlement of disputes, for which the establishment of 
arbitration boards has been suggested. 

As regards the method to be adopted with a view to regu- 
lating performers’ rights, the performers themselves have 
considered the advisability of adopting a single set of general 
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principles applicable to two such 'dearly distinct fields as 
broadcasting abd the recording of sound, or alternatively -of 
separating the two problems so as to solve each in greater, 
detail. On the whole their opinion has been in favour of the 
former method, or at least of a system which would permit 
the two groups of questions to be settled in some detail, and 
without confusing them, in a single set of regulations. 

Lastly, the form of the regulalions has been the subject of 
discussion and resolution by the performers’ organisations. 
They have of course attempted to secure a certain degree- 
of regulation by collective agreement and have called on the 
authorities for the adoption of legislative measures ; but their 
resolutions are practically unanimous in desiring the preparation 
of international rules. They are convinced that, in this field, 
as in the field of authors’ rights, the establishment of inter- 
national standards would considerably clarify the situation and 
in many cases be a valuable prelude to the introduction of 
national measures. The universal character of the new 
techniques, which has already brought about various inter- 
national agreements on other points than those now under 
examination, should, they believe, lead also to the inter- 
national treatment of the problem of performers’ rights. It 
■will be seen below, in the account of the procedure before the 
international institutions, how urgently the performers’ and 
professional workers’ organisations have demanded preparation 
of regulations of this sort. In a memorandum which it 
submitted to 'the International Labour Office in August 1930, 
the International Confederation of Professional Workers gave 
the following grounds for its urgent request that the international 
action then undertaken should be pursued : 

" The chief reasons why an international settlement is necessary 
are to be found in the actual nature of mechanical forms of repro- 
duction, which are in fact international in character. Broadcasting 
is obviously international by its very nature, since it cannot be limited 
by national frontiers. Reproduction by means of gramophone records 
or other mechanical* apparatus is no less international in character. 

" It should, however, be remembered that the diffusion of artistic 
performances has always been regarded as one of the best means, 
of interpenetration between one civilisation and another, and conse- 
quently the promotion of peace. It is difficult for artistic exchanges 
of this kind to take place if performers in different countries receive 
different treatment and enjoy different rights. The employers 
themselves would be faced with many difficulties owing to the existence 
of various divergent and possibly contradictory legislations. The 
material in question is unique in character and definitely international. 
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" It has long been recognised that international legislation is 
necessary to deal with industrial property and patents, and agreements 
have been reached on this subject. The same need has been found 
to ' exist as regards literary and artistic property. A diplomatic 
Convention on the subject was therefore adopted at Berne on 9 Sep- 
tember 1886 . . .' All States of an advanced civilisation which 

have a large intellectual production .have adhered to this Convention. 
It will thus be seen that in the past an international convention has 
been found necessary whenever new rights have had to be established 
to protect work representing original production ... It is 
therefore necessary to contemplate a special convention for performers 
whose rights are derived from their contract of service with their 
employers and from the innovations which have been introduced in 
the method of carrying out such contracts.” 


§ 3. — Action with a View' to International Regulations 

Such, in outline, were the claims put forward by performers 
in their occupational organisations and in the wider organi- 
sations of professional w'orkers. This campaign, carried on 
by the persons directly concerned, coincided with another 
movement, begun by jurists specialising in questions affecting 
professional w'orkers’ rights, who had come Ho appreciate the 
importance of the legal problems created by recent inventions 
for the recording and diffusion of artistic performances. 
These jurists had noted the presence of a completely new 
element in the problem, which had to be analysed and placed 
in its proper relation to the older rights, such as copyright, 
and in respect of which a legal doctrine had to be formulated. 

While the performers, supported by the general profes- 
sional workers’ organisations, were taking action in the national 
field, the question arose of finding means of effecting an inter- 
national solution of the problem. International measures 
seemed more necessary here than in any other branch of acti- 
vity. The universal character of wireless broadcasting, and the 
largely international market for the phonographic industry, 
naturally gave rise from the outset to the idea of an international 
solution. But how was such a solution to be reached ? What 
procedure should be adopted ? What institutions were quali- 
fied to examine the problem in its international bearings and 
take such practical steps as would be found necessary ? The 
replies given to these questions varied according to the different 
theoretical and practical standpoints from which they were 
viewed. It was seen that the character of the scheme of inter- 
national regulation to be adopted w'ould depend upon the legal 
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definition of the new rights and the nature of the proposed 
measures of enforcement. 

Nature of Performers’ Rights 

Though numerous arguments based on economic conditions 
or on pure legal theory have secured wide recognition in recent 
years of the necessity for according certain rights to performers, 
the character of these rights has been the subject of some 
controversy. Are the rights to be accorded of an independent 
character, similar in nature to authors’ rights and investing in 
the holder all the privileges which are included in the rights 
of an author ? Or are they to be regarded as of a derivative 
character, comparable to the rights of a person who translates 
or adapts a work of art ? Should they be 'considered simply as 
a matter of labour law and their foundation sought in the 
worker’s freedom to dispose of the product of his toil ? Are 
performers’ rights to be of an essentially economic character, 
involving financial privileges only, or should they include certain 
non-material rights vested in the artist’s person ? Each of 
these questions has been amply discussed and legal debate has 
provided arguments first for one and then for another of the 
various occupational interests at stake. 

It should be pointed out, first of all, that in a generaf 
way, and apart from the economic considerations in view ol 
which a remedy for the serious position of performers might 
be sought in a recognition of certain rights, the jurists agree 
that the inventions of broadcasting and the gramophone 
have introduced a new element deserving of study by specialists 
and justifying the elaboration of a new doctrine. In a report 
to the third International Legal Congress on Wireless Telegraphy 
and Telephony in 1928, Mr. Piola-Caselli, defining the recent 
transformation and analysing the work of performers, expressed 
this view in terms which have become classic : “ The modern 
inventions of the gramophone, the cinema and broadcasting have 
given this work, or rather its product, the legal character of a res, 
i.e. of property with economic value which has an independent 
external existence and can therefore be apprehended, possessed 
and enjoyed by third parties — persons not bound by contrac- 
tual relations with the creator of the res — even against the 
latter’s wish.” 

As was pointed out by the International Institute for the 
Unification of Private Law, in a valuable report dated September 
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1935, the substantial character which performances now receive 
-Owing to the new technique involves a problem similar to that 
raised by the invention of printing. Just as the recognition of 
authors’ rights is the result, obtained after a long evolutionary 
process, of the need to protect writers against the utilisation 
of their work by third parties (which had been facilitated by 
the invention of printing), so also a recognition of performers’ 
rights should arise out of the more recent technical changes. 
The quite general realisation of this fact has led to recognition 
of the need for defining performers’ rights but has in no way 
prejudiced a decision concerning their character. The various 
doctrines which have been upheld on the latter subject may be 
briefly summarised as follows. 

According to one theory, performers’ rights are similar 
to authors’ rights, or, better, are merely a single aspect of these. 
The performer who interprets a work of art is regarded as 
having created a new work stamped with his personality and 
possessing all the characteristics of an independent creation. 
It is true that to create this new work he uses existing material, 
that of the original work, but he uses it somewhat as a painter 
uses a natural landscape to prepare his picture. His creation 
is of a profoundly original nature and therefore has all the fea- 
tures required of the literary and artistic work protected by 
the Berne Convention. 

Beside this extreme doctrine, which, it must be admitted, 
enjoys hardly any support to-day, there is another, according 
to which the performer should be considered, not as the author 
of a new work of art inspired by the first, but as a sort of colla- 
borator in the original work. The work, according to this 
thesis, has remained incomplete ; it is inert, and cannot live and 
achieve completeness until the interpretative artist — who, 
like the author, contributes his personality — has given it the 
necessary aid. There are works which the creative artist can 
complete alone and immediately offer to the public (statuary, 
pictures, etc,). Others, such as music or the drama, need 
interpretation in order to be fully appreciated. If two 
successive contributions are_ required to bring the work to life 
in the fullest sense, then there has been collaboration ; and a 
collaborator is an author. As on the first assumption, but in a 
less absolute and more modest manner, the performer would 
then be entitled to claim the same rights as the original author. 

Another doctrine, which has met with more favour (it has 
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been incorporated in certain legislative measures), regards the 
interpretative artist as one who adapts or alters the original 
\ work, the. change undergone by the original when interpreted 
through the performer’s artistic personality being considered 
as equivalent to an adaptation. It is worthy of note that 
adaptations are among the works protected in respect of authors’ 
rights by Article 2, paragraph 2, of the Berne Convention, which 
provides that translations, adaptations, musical arrangements 
and other transformations of a literary or artistic work shall 
be protected in the same way as the original. 

Moreover, it was in this light that the organisers of the 
Conference for the revision of the Berne Convention (Rome, 
1928) seem to have regarded an artistic interpretation when 
they proposed that this should be protected within the frame- 
work of the Convention. The draft Article concerning per- 
formers’ rights in respect of recorded music ran as follows : 

“ When a musical work [is adapted to mechanical instruments^ 
with the aid of interpretative artists, the latter also shall benefit 
from the protection which the adaptation enjoys. ” 

Further, the explanatory statement accompanying the 
proposal to protect performers with regard to broadcasts says : 

The introduction of protection of this sort has been opposed 
on the ground that the performance is not an original work of art 
and indeed that in order to be good it must abstain from any 
originality which may depart from the work to be performed. 
Nevertheless, a performance may deserve protection as a 
reproduction authorised by the author of the original work.”\ 

This doctrine has also been upheld at many international 
congresses and in the hearing of cases brought before the courts 
in several countries by the gramophone industry. The manu- 
facturing concern has claimed protection for its records, either 
considering itself to be the author of the adaptation which 
constitutes the record, or relying on the argument that the 
performer ceded to it, formally or tacitly, his rights as adapter. 

The authors, on the other hand, through their national 
and international associations, have protested against the 
proposal to allow interpretative artists rights which might be 
assimilated, even if only on the same basis as adapters’ rights, 
to those of authors. It will be remembered that they vigor- 

^ International Union for the Protection of Literary 
AND Artistic Works : Documents of the Rome Conference (7 May- 
2 June 1928). Berne, Ofilce of the Union, 1929, pp. 76-77 (in French, 
only). 
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ously opposed any mention of such rights in the Berne Convention 
when it was revised in 1928, and they have even condemned 
the draft prepared for the next revision of the Convention, 
which only states, so to speak pro memoria, that the problem 
of the interpretative artist exists. They consider that any 
mention of the problem in a Convention dealing with authors' 
rights would run the risk of establishing an assimilation between 
two sorts of rights which they regard as fundamentally distinct. 
The performer is in their opinion in no way entitled to claim 
the protection given to the creator of a work of art, or to his 
collaborator, or to the person adapting or altering 'such a work. 

There remains a doctrine on which compromise appears 
possible, and which has obtained fairly general approval so 
far among the persons concerned and among legal experts 
specialising in intellectual rights : it would base the legal justi- 
fication of performers’ rights on the notion of work done. 
According to this doctrine the essential point is that the 
performance represents the product of the interpretative artist’s 
labour and that he is entitled to claim the full economic value 
of what he produces. 

As long as the interpretation of a work of art could be 
given to an immediate and restricted audience only, no diffi- 
culty arose from the legal point of view as regards the conditions 
on which the performer consented to transfer the product of his 
labour. If he transferred it directly to the public, he himself 
fixed the price at which members of the public could “ secure 
delivery ” in the theatre or concert hall. If there was an inter- 
mediary — a theatrical producer, impresario, etc. — between 
the performer and the public, the performer was bound by a 
contract in which he figured as employee and which defined his 
obligation and the remuneration that he was to receive in 
'exchange. The performer knew the use to which his work 
was to be put and the public for which it was destined. All 
was clear and could be the subject of contractual stipulation, 
whose enforcement both parties were in a position to guarantee. 

All the conditions surrounding this contractual relation 
were completely upset by the introduction of the two new 
techniques — broadcasting and mechanical recording. 

A first problem arose with regard to the rights which the 
contract conferred upon the employer. Having acquired, for 
remuneration, the product of the perform'er’s labour, did the em- 
ployer become the absolute proprietor of this product and was 
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he entitled to exploit it by all the means which the new inven- 
tions placed at his disposal ? In other words, was the performer, 
having transferred the product of his labour for a specified 
sum, to be content with this sum, whatever the additional value 
which the product might acquire thanks to the new inventions ? 
To quote a concrete instance, is a singer, engaged to perform 
in a theatre, entitled to claim additional remuneration, or 
— failing this — is he entitled to refuse to sing, if he finds that 
the director of the theatre has, for a certain sura, authorised 
the placing of a microphone on the stage ? No, said one party ; 
whether there is a microphone or not, the performer’s work 
remains the same ; no additional effort is required of him ; he 
himself estimated the value of his work at a certain amount, 
and there is no reason to change this amount, for which the 
employer has acquired full ownership of the product of the 
performer’s labour. Yes, replied the other party; the contract 
was for work done under certain conditions, in a certain hall 
and for a certain audience ; in view of these conditions, the 
performer’s work had a certain specified value ; if the conditions 
change, if the audience is considerably enlarged, then the 
economic value of the work has altered and the performer is 
entitled to plead that this value is no longer the same as was 
provided in the contract. The first problem to be solved 
regarding the relations between the performer and his 
employer was therefore to determine the respective rights of 
the two parties in the .new situation setup by modern technique. 

But a second problem also arose, involving persons other 
than the contracting parties. The great innovation of the new 
techniques is that they make the performer’s interpretation an 
object which can be apprehended by third parties. Through 
broadcasting, for instance, the interpretation — made, with 
the performer’s consent, into the microphone — is spread far 
and wide, and the sound waves which carry it can be used in a 
manner over which the terms of the contract have no control ; 
the original broadcast can be received for transmission to an 
audience by means of loud-speakers installed by third parties ; 
and gramophone records can also be prepared from it. Again, 
records made by a certain^ performer .can be used not only 
privately — which is the normal intention, corresponding to the 
purchase price and to the remuneration received by the 
performer — but also publicly : they may be either included 
in the program'me of a wireless station, or played on the 
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gramophone in such public premises as dance halls, cafes, 
places of entertainment, etc. ; and the original records can be 
used by third parties for making reproductions. 

In all these cases the product of the interpretative artist’s 
work is threatened by abuse by third parties not signatories 
of the contract between the artist and the employer. Here, 
it should be- noted, the interests of the artist and the employer 
coincide. Both are injured, the artist because by his contract 
he transfers the product of his labour to a single person and is 
entitled to expect that it will be normally used ; and the em- 
ployer because, once he has acquired and paid for this product, 
any use thereof by a third party to some extent deprives him 
of the advantages which he secured under the contract. 

The doctrine that performers’ rights are based on the notion 
of work done has met with considerable agreement in legal circles. 
Mr. Piola-Caselli was one of the first to develop it more fully. 
,Only recently, before the Committee on Legislation of the 
International Confederation of Societies of Authors and Compo- 
sers which met in Rome in April 1938, he made a point of 
showing that the notion of work done would provide performers’ 
rights with a surer foundation than would the notion of a created 
or adapted work of art. Moreover, Mr. Beurdeley, Reporter 
to ' the International Association of Letters and Art for a 
Committee which had been instructed to study questions 
relating to performers’ rights, wrote in 1933 : The Committee, 
having analysed performers’ rights, the principle of which it 
recognises both from a material and from a non-material point 
of view, held that the performer, by reason of his position as an 
employed person, cannot be considered as an author, and that 
his rights should be governed by provisions derived from 
labour law.” 

This is not the place to refer to the subtle legal analyses 
which theorists on intellectual rights conduct and have conducted 
on a subject that constantly provokes fresh discussion. It will 
suffice to point out that theories tending to change the foundation 
even of authors’ rights are now current. The French Bill 
relating to authors’ rights and publishing contracts, introduced 
in the Chamber of Deputies by the Minister of Education in 
1937, clearly links authors’ rights with the rights of workers^ ; 

^ CiiAMBRE DES DEPUTES .* N° 3222. Rapporl fait au nom de la 
Commission de VEnseignemeni el des Beaux-Arls sur le projcl de loi con- 
cernanl le droil d'auleur el le conlral d'idilion. Paris, 1937. 
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and if such an assimilation is possible in the case of authors 
— in most cases independent creative artists — it is clearly 
even more true of performers, the large majority of whom are 
hound by contracts of employment. 

Apart from any discussion on the essential character of 
artistic interpretation and on the psychological elements which 
may render such interpretation more or less similar to the 
creative work of an author, the above argument was amply 
sufficient to justify an application to the International Labour 
Office to intervene. Seen from this angle, the problem 
became one of a particular category of producers whose activity 
might be, and in fact usually was. governed by a contract of 
employment. The product of their labour had a certain 
economic value, which might vary according to the conditions 
in which this product was used. The goal was first of all to 
safeguard this economic value in the contract of employment 
and secondly to protect the contract itself against outside 
factors which might threaten its effectiveness. 

It must be recognised that though the notion of work done 
provides a sufficient basis for the construction of a theory of 
performers' rights, these rights cannot be at all extensive 
unless the work constituting the artistic interpretation is 
recognised as having special characteristics. Only these special 
characteristics can justify certain of the claims made by 
performers, such as the artist’s right to attach his name to his 
performance and to oppose its distortion. 

A manual labourer’s work may have a larger or smaller 
economic value according to his personal skill and degree of 
occupational training ; the employer is able to judge the value 
of such work without outside appreciation, and may within 
certain limits, leaving out of account other factors resulting 
from supply and demand, accord a larger or srnaller remuneration 
according to the value which he attributes to it. The performer 
is in a very different position, for an important element in the 
value of his work is the appreciation of the public. 

Whereas a manual worker has no particular interest in 
maldng himself known to the consuming public and in seeing 
that the objects he creates are left intact (indeed, they can be 
altered or destroyed without prejudice to the economic value 
of his labour), the economic value of the interpretative artist’s 
labour varies with his reputation and the favour he finds with 
the public. It is therefore most important to him that his 
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; name shouM.be attached to the product of his labour and that 
; ' this .should not be distorted or altered in any way which may 
. harm! him in the .public’s eyes. . It is therefore not necessary 
■ to define the essential character of the relation between the 
■ interpretative artist and his interpretation, or to decide whether 
' . this relation is established by a projection of the artist’s 
., personality into his work or by a sort of indissoluble union 
' . between that work and its creator; in other words, there is no 
' need to test, with regard to the interpretative artist, the theories 
• by which the rights of authors have been explained. Simply 
to state the elements which make up the economic value of the 
interpretative artist’s work will suffice to justify protection .aS 
regards these elements. Certain of the claims of artists, 

’ / referred to above, such as the performer’s right to attach his 
name to his performance and to oppose distortion, thus find a 
sufficient foundation in the need to protect the economic value 
•of the artist’s labour, without there being any need to introduce 
controversial ideas concerning the rights attaching to personality 
•or to creative work. 

Attempt at Regulation through the Berne' Convention 

While the legal theory of performers’ rights was being 
' elaborated and a few countries, urged by practical necessities, 
were passing legislation based largely upon it, the professional 
organisations concerned were seeking means of obtaining the 
international regulation that seemed necessary in this field. 
The problem had already been discussed in several international 
conferences, when in 1926 the first suggestion to entrust its 
; study to an official international body was put forward ; in 
that year the second congress of the International Union of 
..Musicians, held, in • Paris, stated that “the question should be 
Iransmitted to the International Labour Office for examination 
land for preparation of a course of action to be recommended 
to all Governments ”. ’ t 

The idea of bringing the International Labour Office into 
, this field was never subsequently abandoned. Indeed, as will 
'/ be seen below, it gained force with the passage of time. But 
. its progress was for a time suspended owing to an attempt to 
secure a regulation of performers’ rights within the framework 
of the Berne Convention. ,, 
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This, it will be remembered, is an instrument under which 
the Governments of the contracting countries formed themselves 
into a “ union for the protection of the rights of authors over 
their literary and artistic works ”, and undertook to apply a 
number of rules for the protection of these rights. Signed in 
1886, the Convention has hitherto undergone three revisions, 
the latest at Rome in 1928. A fourth revision conference is 
to be held at Brussels, probably in 1940. A central body 
— the Bureau of the Union for the Protection of Literary and 
Artistic Works — was established at Berne ; it is required to 
“ collect all kinds of information relative to the protection of 
the rights of authors over their literary and artistic works ” 
and to “ arrange and publish such information ”. Each 
conference for the revision of the Berne Convention is prepared 
by the authorities of the country in which the conference is to 
be held, with the aid of the Berne Office. 

Thus the Italian authorities prepared the 1928 Revision 
Conference, which was to be held at Rome, and, with the Berne 
Office, drafted a proposal to introduce into the Convention two 
clauses concerning performers’ rights. One of these, relating 
more particularly to wireless broadcasting, would have secured 
that “ artists who execute literary or artistic works enjoy the 
exclusive right to authorise the dilTusion of their performances 
by means of telegraphy with or without %vire, or any other 
process analogous thereto and used to transmit sounds or 
images The other, relating to instruments for the mechanical 
reproduction of music, provided that “ when a musical work is 
adapted to mechanical instruments with the aid of interpretative 
artists, the latter also shall benefit from the protection which 
the adaptation enjoys ”. 

In the commentary attached to these proposals, the compe- 
tent authorities referred to desires repeatedly expressed by 
congresses of interested parties, recognised the justification for 
these desires and dismissed objections of a purely theoretical 
nature. “ New facts ”, it went on, “ necessitate new legal 
regulation. Legal theories must adapt themselves to present 
economic requirements. We therefore have no hesitation in 
recognising that the performance of an artist, when broadcast 
by wireless and acquiring thus an obvious commercial value, 
is a work of art. By authorising the wireless broadcasting 
of his performance the artist necessarily loses part of his auditors 
or spectators, and it is just that he receive compensation for this 
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loss.” Later on, in the commentary with regard to the problem 
raised by recorded music, the views of the organisers of the 
Conference were expressed as follows : “ It is indeed incontest- 
able that gramophone records in particular owe a great 
part of their . commercial value to the reputation of the per- 
forming artist, so; that protection against the reproduction of 
the performance recorded on the disc is of considerable practical 
importance. , We believe that legislation should be adapted to 
meet this necessity, even though in theory the transient art 
of a performer can hardly be compared with the work of a 
writer or a painter.” It will be noticed that the question of 
the character of an artistic performance is not definitely resolved 
here. On the one hand, the competent authorities stressed 
the economic value which the new techniques have given 
such performances, and seemed to regard this as the 
basis for a new right. On the other hand, they had no hesita- 
tion in recognising the performance as a work of art — a 
recognition which, if accepted, would at once have enabled 
performances'to be brought within the scope of works protected 
by the Berne Convention concerning authors’ rights. Nor can 
the force of such an opinion be diminished greatly by the 
appended reservation concerning the transient nature of a 
performance (which was stressed in order to distinguish the art 
of performers from that of writers or painters), for the very 
reason that the new techniques have removed this transience 
and that a determining factor of the problem lies in the perma- 
nent character which performances have now acquired. 

The two proposed new clauses met with vigorous opposition, 
not because the principle of protecting performers was objected 
to in itself but because it was held that no place could be found 
for such protection in a convention intended solely to safeguard 
the rights of authors. During the debate, indeed, it proved 
impossible to reconcile the various legal doctrines concerning 
the nature of the performance of a work of art. Certain 
theorists regarded interpretative performances as having 
to some extent the character of a creation, at least at 
second-hand ; others held that such creation had nothing in 
COihnaon with that of an author, or even that there was no 
creation whatever in an interpretative performance (see 
Appendix II). In any case the great majority of members of 
■the Conference, opposed the insertion in the Berne Convention 
of a clause, settling the question and involving the formal 
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recognition of the similarity between performer’s and authors’ 
rights. Nevertheless, the Conference desired that this exclusion 
should not be interpreted as a condemnation of the principle of 
protection for performers, which might be embodied in an instru- 
ment other than the Berne Convention, and a resolution submit- 
ted by the Italian delegation was therefore adopted. In this the 
Conference expressed the desire “ that the Governments which 
have participated in the work of the Conference should consider 
the possibility of action with a view to safeguarding the rights 
of performers 

In view of the difiiculties encountered in obtaining a settle- 
ment within the framework of the Berne Convention, the 
International Labour Office took up the study of the whole 
problem soon after the Rome conference at the request of the 
parties concerned, and pursued it with the collaboration of the 
international organisations concerned with the question of 
performers’ rights. Further reference will be made to this 
development on a later page. 

Meanwhile, the preparation of the new Conference for the 
revision of the Berne Convention, which was to be held at 
Brussels in 1936, had also been proceeding. The Belgian 
authorities, which, with the Berne Office, were responsible for 
this preparation, proposed ‘‘ to introduce in the Convention at 
least a statement of principle in favour of the protection of 
performers”. This, they suggested, should take the form of a 
new Article 11 quaier of the Convention, as follows : 

“ The interpretalion of a work, whether or not the copyright 
for this work has e.xpircd, shall be protected in a manner to be 
prescribed by the internal legislation of each country of the Union. ” 

The object of this new provision was merely to embody in 
the Convention the desire expressed by the Rome Revision - 
Conference of 1928, which reminded Governments that 
performers’ rights should be protected ; full latitude was thus left 
to the International Labour Organisation to decide the terms 
of any international regulations. 

In an important memorandum issued in 1935, the Rome 
International Institute for the Unification of Private Law dealt 
as follows with the subject of the above draft provision^ : 

"The proposed new Article 11 quaier, with the amendment to which 
we have referred, would constitute a first step towards the interna- 
tional protection of performers and a standardisation of national 

^ International Institute for the Unific.vtion of Private 
Law; Droll des arlisles execulanls. Rome, September 1935. 
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laws in this connection. . . . Moreover, in accordance with the 

procedure of international labour Conventions drafted by the Inter- 
national Labour Organisation, the principles of an international 
regulation of the rights of performing artists should take the form of 
an international labour Convention and thus be imposed on national 
legislation for embodiment in and enforcement by the latter.” 

However, the hostility of authors to any mention of per- 
formers’ rights in the Berne Convention did not diminish ; 
they regarded the drafting of the proposed new paragraph as 
anything but harmless ; indeed, they saw in its lack of precision 
a menace to themselves, in that it left the way open to regula- 
tions which they considered would be prejudicial to authors’ 
rights. They therefore repeatedly expressed their opposition. 

The Eighth Congress of the International Confederation 
of Societies of Authors and Composers (Copenhagen, May 1933) 
unanimously considered that the question of performers’ rights 
was not within the competence of the Berne Convention and 
adopted a resolution for transmission to the International 
Labour Office ; this closed as follows : “ that the officers of the 
Confederation keep in touch with the International Labour 
Office, to which the study of the problem of protecting perform- 
ing artists has been allotted. The next year, at its Warsaw 
Congress, the Confederation noted with satisfaction that the 
idea of dealing with the matter inside the framework of the 
Berne Convention had apparently been dropped and that the 
International Labour Office was considering the preparation 
of a labour Convention on the subject. Returning once more 
to the matter at its Tenth Congress (Seville, 1935), the Confe- 
deration confirmed the Copenhagen resolution and again vigor- 
ously objected to the mention of performers’ rights in the 
Berne Convention. 

On its side, the International Association of Letters and 
Art^, at a general meeting (Montreux, 1935) held with the object 
of examining the programme of the impending Conference for 
the revision of the Berne Convention, unanimously rejected 
any recognition of performers’ rights in the Convention and 
adopted the following resolution : 

" It is demand that the Brussels Conference should express the 
following demand : ‘That national organisations representing authors 

1 Inler-Auteurs (organ of the International Confederation of 
Societies of Authors and Composers), No. 33, p. 516. 

2 This Association, which comprises prominent legal experts on 
questions of authors’ rights, has for over fifty years been conducting 
a vigorous campaign m the matter and in fact initiated the movement 
for the international protection of these rights. 
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and literary and artistic works protected by the Berne Convention 
be permitted to follow the proceedings of the International Labour 
Organisation in connection with the preparation and possible adoption 
of an international labour Convention concerning the rights of intel- 
lectual workers belonging to the class of interpretative and performing 
artists^. ” 

Faced by the unwavering opposition of the authors, the 
Berne Bureau for the Protection of Literary and Artistic Works 
decided with regret to drop its original proposal concerning 
performers’ rights^. This, it will be remembered, was to 
treat performers in the Convention “ as if they were authors 
and to allow them means of redress similar to those available 
to authors 

Nevertheless, the question of performers’ rights will cer- 
tainly be raised during the discussion of the proposed new 
Article 11 quaier at the next Conference for the revision of the 
Berne Convention. The draft was submitted to the different 
Governments, for their observations, with the agenda of the 
Conference, and the replies w'ere published by the Berne Bureau 
for the Protection of Literary and Artistic Works in February 
19302. Some Governments refrained from expressing any 
opinion on so controversial a question, others proposed amend- 
ments to draft Article 11 quaier, while others suggested either 
a new procedure, for instance, the preparation of a special 
Convention within the framework of the International Union 
for the Protection of Literary and Artistic Works (Austria), or 
the submission of the whole problem to the International Labour 
Organisation (France). The reply of the French Government 
was as follows ; 

“ The French Government continues to consider that interpre- 
tative and performing artists are not creators of intellectual works 
and that the international protection which is due to them — a protec- 
tion which is at present the subject of study and proceedings by the Inter- 
national Labour Office of the League of Nations — should on no 
account be introduced into the Berne Convention, which is intended 
to protect the rights of creators of literary and artistic works. It 
therefore opposes the insertion in the Berne Convention of a text 
such as that of Article 11 quaier and proposes the rejection of this text. 

“ Further, owing to the fact that it is of considerable interest 
for creators of literary and artistic works to follow the work of the 
International Labour Office with regard to the protection of the rights 
of interpretative and performing artists, the French Government 

1 Lc droii d'auleur, 47th year, No. 1, January 1934, p. 10. 

2 International Union_ for the Protection of Literary and 
Artistic Works : Proposilions, contre-proposilions el observalions 
presentees par Ics adminislralions dcs pays de V Union, Berne, 1936. 
60 pp. (in French only). 
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desires adoption of a motion the text of \vhich has already been drafted 
by the authors of the Montreux resolutions and which the Government 
now puts forward in its own name^ 

The International Broadcasting Union has also expressed 
its view, as follows : 

“ The International Broadcasting Union opposes extension of 
the idea of authors’ rights to persons other than those who create 
the works -in question. Settlement of the question of performers’ 
rights should not involve protection within the framework of authors’ 
rights as these are at present defined by the Berne Convention. This 
question being now before the International Labour Office for exami- 
nation, the International Broadcasting Union is of opinion that the 
proposed Article should not be introduced into the Convention.” 

It is highly probable that the objections of principle and 
the various obstacles in the way of any mention of performers’ 
rights in the Berne Convention, which had appeared at the 
Rome Conference for the revision of this Convention in 1928, 
will recur at the Conference of Brussels. At any rate, the 
performers’, authors’ and composers’ organisations and the 
other parties concerned, in particular the International 
Broadcasting Union, have clearly expressed their preference 
for a solution by means of an international labour Conven- 
tion and for action through the International Labour 
Office, as already undertaken. An account will how be given 
of this action and of the decision taken by the Governing 
Body of the Office to place the question of performers’ rights 
on the agenda of the International Labour Conference. 


The Question of Performers’ Rights before 
THE International Labour Organisation 

Preliminary Steps 

The first appeal was addressed to the International Labour 
Office on this subject in 1926. It was in that year that the 
Congress of the International Union of Musicians called upon 
the International Labour Office, as stated earlier in this Report, 


^ The motion to which the Fi’ench Government refers is that 
adopted at Montreux in 1935 by the International Association of Letters 
and Art, reproduced above. 
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to go into the problem of performers’ rights with a view to its 
solution. 

The movement in favour of such action by the International 
Labour Office was interrupted for a time by the Rome Conference 
for the revision of the Berne Convention (1928) and the attempt 
to deal with the problem within the framework of this Con- 
vention ; but after the failure of that attempt, it gathered 
strength steadily. 

The Third International Stage Congress, held at Barcelona 
in June 1929, voted a resolution in which, having stated a 
number of the claims of performers, it demanded that the 
question should be “ transmitted to the International Labour 
Office for examination and for preparation of a course of action 
to be recommended to all Governments”. 

In September of the same year the Congress of the Inter- 
national Confederation of Professional Workers at The Hague 
laid down certain principles relating to performers’ rights and 
concluded -by resolving : 

“ That the Secretariat-General, having consulted the groups 
concerned and co-opted all necessary experts, prepare a draft for 
an international Convention, based on the principles stated above, 
respecting authors’ rights, and constituting a new body of performers’ 
rights ; and that having submitted the draft to the National Con- 
federations of Professional Workers, the Secretariat-General transmit 
it to International Labour Office with all the necessary documents 
and reports.'’ 

The Secretary-General of the International Confederation 
of Professional Workers, Mr. Gallie, in a memorandum transmit- 
ted to the International Labour Office, having stressed the 
necessity of preserving intact and even of extending the pro- 
tection of authors’ rights as laid down in the Berne Convention, 
insisted on the urgent character of the problem of perform- 
ers’ rights which was embodied in the resolution adopted at 
the last Congress of his organisation. He concluded as follows : 

“ The opinion of the International Confederation of Professional 
Workers on this important question is thus clearly laid down : though 
performers’ rights may in no case be confused with authors’ rights, 
it is nevertheless necessary that new and special rights be called into 
existence, for performers and interpretative artists, in rosiiecl of the me- 
chanical reproduction of their performances or interpretations ; these 
rights should be not only material but also non-material. It is now 
urgently necessary that the International Liibour Office take up the 
matter, and that the Office’s Advisory Committee include the question 
in its agenda so that it can recommend the Governing Body to place 
the question on the programme of the International Labour Organis- 
ation’s immediate tasks.” 
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Studies carried out by the International Labour Office 

Following on these various moves the question of perform- 
ers’ rights was placed for the first time on the agenda of the 
Advisory Committee on Professional Workers^ in December 
1929. The International Labour Office had prepared a pre- 
liminary report, after consulting the professional workers’ 
and performers’ organisations, and had obtained the collabora- 
tion or support of such institutions as the Berne Office for the 
Protection of Literary and Artistic Works, the Interna- 
tional Wireless Committee and the International Broad- 
casting Union. The examination of this question by the 
Advisory Committee, which could only be of a preliminary 
character and could do no more than open the door for more 
thorough study, led to the adoption of the following resolution : 

“ The Committee, having taken note of the report prepared by 
the International Labour Ofiice on the rights of performers in con- 
nection with broadcasting and mechanical reproduction, and having 
noted the demands put forward by performers on the subject of these 
rights, and considering that the problems thus raised can be solved 
only on an international basis, with due respect for the rights already 
accorded to authors and composers, and that they call for the drafting 
of a new code of rights, 

“ Requests the Governing Body to instruct the International 
Labour Office to carry out a thorough investigation, with the colla- 
boration of the International Committee on Intellectual Co-operation 
of the League of Nations, and the International Institute for the 
Unification of Private Law, and such other bodies as it finds necessarjL” 

Before deciding on the elXecL to be given to this resolution, 
the Governing Body examined a further report from the Inter- 
national Labour Office, in which the Office set out the opinions 
of the various institutions and organisations regarding the 
necessity and possibility of international regulations. All the 
organisations consulted had been in favour of such regulations, 
particularly the International Association of Letters and Art, 
a body well known for its work in the field of authors’ rights. 
The Council of the International Broadcasting Union, which 
comprised a very large majority of wireless undertakings, also 


1 The Advisory Committee on Professional Workers was set up 
by the Governing Body of the International Labour Office in 1928 
for the study of all questions relating to the economic and social 
conditions of professional workers. It is composed of three represen- 
tatives of the Governing Body, two representatives of the International 
Committee on Intellectual Co-operation, and representatives of 
employers’ and professional workers’ organisations. 
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declared that il “ would be as gratified as performers if it were 
possible to find an international solution which would be both 
reasonable and fair to both parties 

The Governing Body took note of the results of this enquiry 
and of certain urgent resolutions, such as those of the Fourth 
International Legal Congress on Wireless Telegraphy and 
Telephony (September 1930), which expressed “ the desire 
that the International Labour Office continue the study 
of performers’ rights with regard to broadcasting and 
mechanical reproduction, with a view to arriving at an 
international Convention in the near future At its Fifty- 
second Session in April 1931 the Governing Body approved 
the above resolution of the Advisory Committee on Profes- 
sional Workers, expressing the desire that the International 
Labour Office should continue its work in collaboration 
with the international institutions dealing with intellectual 
rights^, A meeting of these institutions was contemplated 
with a view to defining the share to be allotted to each in the 
study of the problem. Such a meeting was held in Paris in 
March 1931 and was attended by representatives of the Secre- 
tariat of the League of Nations, the International Institute of 
Intellectual Co-operation, the Berne Office for the Protection 
of Literary and Artistic Works, the International Institute for 
the Unification of Private Law (Rome) and the International 
Labour Office. The meeting agreed in recognising the full 
competence of the International Labour Office as regards per- 
formers’ rights. The minutes of this part of the meeting, which 
were passed by the International Committee on Intellectual 
Co-operation in April 1931, were as follows : 

" Performers’ Bights. 

" This problem should be considered as essentially within the 
competence of the International Labour Office. The Office has under- 
taken and will continue investigations on the problem. If such 
is the decision of its Governing Body, the problem submitted for 
examination to the Advisory Committee on Professional Workere 
may either be the subject of an international labour Convention or 

^ The help of the competent international institutions — the 
International Institute of Intellectual Co-operation, the Secretariat 
of the League of Nations, the International Oflice for the Protection 
of Literary and Artistic Works and the International Institute for the 
Unification of Private Law — has been most valuable to the Office. 
By the expression of their opinion during the various enquiries, by 
the preparation of memoranda and by the adoption of resolutions in 
their governing bodies and advisory organs, they have made an impor- 
tant contribution to the study of the problem and to the search for 
a solution. 
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be sent to the Conference for the Revision of the Berne Convention 
on the Protection of Literary and Artistic Property. The Interna- 
tional Labour Office vdll ask for the assistance of the International 
Bureau at Berne, the International Institute at Rome for the Unifi- 
cation of Private Law and the International Institute of Intellectual 
Co-operation.” 

The Advisory Committee on Professional Workers met for 
its third session in May 1931. It took note of a report from 
the Office and heard the views of experts whose it had convened 
with this object, including one from the International Broad- 
casting Union. The Committee was convinced of the necessity 
of protecting interpretative artists on an international scale, 
but did not consider itself in a position to draft full and exact 
proposals for the necessary regulations without a comprehensive 
consultation of the various parties concerned ; it therefore 
requested the appointment of a joint Sub-Committee, which 
would be instructed to continue discussion of the different 
points of possible international regulations and to proceed to 
such consultation as it might find desirable. 

The Governing Body approved, the establishment of this 
Sub-Committee, which was composed of Mr. Jules Destr^e, 
chairman, Mr. Marchesi (substitute for Mr. Olivetti), representing 
the employers, and Mr. Louis Gallic, representing professional 
workers, and began its work in June 1932. The Sub-Committee 
consulted some fifty organisations belonging to the different 
parties concerned as well as a number of competent legal experts 
and institutions. This consultation enabled it to submit pro- 
posals to the Advisory Committee at the fourth session of that 
body in November 1933. The Advisory Committee discussed 
and finally adopted these in the form'nf a list of principles, 
which it submitted to the Governing Body of the International 
Labour Office as a possible basis for international regulations 
relating to performers’ rights ; on the ground that the question 
was ripe for such regulation, the Governing Body was requested 
to consider the possibility of placing it on the agenda of a session 
of the International Labour Conference. 

At its Sixty-fifth Session in January 1934, the Governing 
Body adopted the Committeje’s report and it was thenceforward 
understood that the question of performers’ rights figured on 
the list of questions which might be included in the agenda 
of the International Labour Conference. 
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The Problem placed on the Agenda of the 
International Labour Conference 

When in 1935 Ihe Governing Body had to decide on the 
agenda of the 1937 Session of the International Labour Con- 
ference, it considered the possibility of including the question 
of performers’ rights. In view, however, of the number and 
urgency of the items already suggested, it was compelled, at 
its Seventy-fourth Session (February 1936), to postpone the 
inclusion of this question. 

The disappointment among professional workers caused 
by this adjournment led first the officers of the Advisory Com- 
mittee on Professional Workers and then the Committee of 
international institutions dealing with intellectual rights to 
make representations to the International Labour Office. The 
Council of the League of Nations approved the relevant resolu- 
tions of the last-named Committee and of the International 
Committee on Intellectual Co-operation and requested the 
Secretary-General of the League to transmit these to the Office. 

The Governing Body, wishing to overcome all the difficulties 
which might yet arise and to place the question on the agenda 
of the International Labour Conference under conditions which 
would permit of a more rapid treatment, then decided (February 
1937) to appoint a Committee of Experts, to undertake a pre- 
liminary examination that would facilitate the work of the 
Conference. 

This Committee, the composition of which was determined 
by the Governing Body in February 1938, consisted finally of 
representatives of the international institutions dealing with 
intellectual rights (the Secretariat of the League of Nations, 
the International Institute of Intellectual Co-operation, the 
Berne Office for the Protection of Literary and Artistic W'orks, 
and the Rome International Institute for the Unification of 
Private Law) and a number of experts appointed in agreement 
with organisations concerned, such as the International Broad- 
casting Union, the International Federation of the Phonogra- 
phic Industry, the International Organisation of Industrial 
Employers, the International Confederation of Societies of 
Authors and Composers, and associations of performers. It 
met on 28 and 29 November 1938. As will be seen from the 
summary of its proceedings given in Chapter III of this Report, 
the representatives of the different institutions were able to 
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agree on a number of principles capable of serving as the basis 
of a scheme of international regulation. The representatives 
of performers, authors, the phonographic industry and broad- 
casting institutions reaffirmed their desire to establish for 
performers a status corresponding to their present position 
and found it possible, thanks largely to the long preparatory 
discussions of previous years, to reach speedy unanimity on 
many important points. 

The Governing Body of the International Labour Office, 
when the question again came before it at its Eighty-sixth 
Session (February 1939),' together with the conclusions of the 
Committee of Experts, decided to place the question of perform- 
ers’ rights as regards broadcasting, television and the mechanical 
reproduction of sounds on the agenda of the Twenty-sixth 
(1940) Session of the International Labour Conference, to be 
dealt with by the double-discussion procedure. 
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On the other hand, it confirms his right to remuneration in the 
spheres of wireless telephony and sound recording. 

Commenting on this Act in Inter- Auieurs, the bulletin 
of the International Confederation of Authors’ and Composers’ 
Societies, Mr. Alfredo Colombo writes : 

" The important question of the rights of performing and inter- 
pretative artists may be regarded as the burning issue of the day. 

It is being studied from the point of view of legal theory and of posi- 
tive law by the most eminent jurists . . . while its practical, 

economic, and ethical aspects are commanding the attention of the 
producers of gramophone records and films, authors’ associations for 
the collection of performance dues in every country, the International 
Confederation of Authors’ and Composers’ Societies, the Artistes’ and 
Performers’ Society, and — even more important — the International 
Labour Office, through interested groups and through the Interna- 
tional Institute of Intellectual Co-operation . . . Argentina 

solves the problem in a clear and precise manner, within the frame- 
work of the Act concerning intellectual property, leaving undefined 
the nature of the right and giving it the economic and moral content 
now generally admitted as right. 

Belgium 

No legislative measure has yet been introduced for the 
protection of performers. In 1929 Mr. Jules Destree, former 
Minister and member of the Advisory Committee on Profes- 
sional Workers of the International Labour Office, introduced 
in the Chamber of Deputies a Bill granting performers the sole 
right to authorise the recording or broadcasting of their inter- 
pretations. This right was limited, however, by a provision 
stipulating that if the performer withholds authorisation 
mthout there being any “ serious ” reason for opposing the 
recording of the broadcast, his refusal may be disregarded 
“ provided that he be given fair compensation ”. Disputes ’ 
regarding the importance of reasons for refusal were to be settled 
by arbitration. The performer, even after due compensation 
had been paid, retained a moral right in respect of his work, 
namely the right to forbid its transmission or retransmission 
in a form likely to injure his reputation. 

This Bill has now lapsed, 

Czecho-Slovakia 

The Act of 24 November 1926 concerning authors’ rights 
in respect of literary, artistic and photographic works contains 
an interesting section relating to the rights of performers : 

^ Inter- Auieurs, November 1933, pp. 607-608. , 
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“ Section 9. — Author^ Adapter. 

“ (1) The author of a work shall mean the person who created it. 
The author of an adaptation (adapter) (section 7) shall mean a person 
whose activities have resulted in producing an adaptation of a personal 
character. 

“ (2) Except as otherwise specified, the adapter of a work for 
screen production shall be held to be the director ; in the case of the 
adaptation of a work for instruments or apparatus for mechanical 
reproduction, he shall be the person who performs such adaptation or, 
in the case of choral or orchestral adaptation, the person who conducts 
it (conductor), and in the case of the transposition of the work by 
its technical arrangement for reproductive machinery or parts thereof, 
the person whose activity determines the nature of the reproduction.” 

It will be seen that the Czechoslovak legislation, like that 
of several other European countries, is based on the principle 
that the performer is to be regarded as an adapter, and accord- 
ingly grants him a certain measure of protection in the sphere 
of mechanical reproduction. 

Finland 

Section 5, subsection 1, of the Copyright Act of 1927 
provides that “ the transposition of an artistic performance of 
a written or musical work to a mechanical instrument for the 
reproduction of sound shall be considered to be an adaptation, 
and the performer shall be regarded as the author of the adap- 
tation By this provision the Act gives the performer the 
same protection as that accorded to authors at second hand. 

France 

LegxVl Decisions 

(a) According to a decision pronounced by the Council of State 
on 20 November 1931, the failure of a State broadcasting 
station to inform the public that music broadcast was 
gramophone music constitutes a serious offence, but it 
is for the artist concerned to prove consequent injury^. 
Commenting on this decision, Le Droil d'Aideur, the organ 
of the Berne Bureau of the International Union for the Protec- 
tion of Literary and Artistic Property, asserts that the case 
raised no question as to the rights to be given to performers, 
but simply a question of responsibility. “ Nevertheless ”, the 
commentator goes on, “ if it be agreed that a performer 


‘ Revue juridique de radio-6leclricil6, Vol. VIII, No. 32, 1932, p.351. 
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is in principle entitled to protest against the defective reproduc- 
tion of his performances by wireless, he should a foriiori be 
protected when his higher interests are at stake — for example, 
when one of his interpretations is used in public without his 
consent 

{b) By a decision of 9 November 1937 the Civil Court of the 
Seine (18th Division) dismissed a performer’s claim against 
a wireless station which had broadcast without his consent 
the sound-record of a film carrying his interpretation, on 
the ground : 

“ That Mr. M. could have restricted, when concluding his contract, 
the rights granted in respect of his interpretation ; and having failed 
to produce proof of the conclusion of a special agreement relating to 
this question, he cannot claim that any breach of contract has been 
committed to his prejudice ; 

'' That from the pecuniary standpoint the rights of artistic pro- 
perty protect only the authors of a work and not its actors or per- 
formers ; 

“ That in the present state of the law the same applies to inter- 
pretations recorded on gramophone records or the sound-bands of 
films, the performer being deemed to have alienated all further pecu- 
niary rights on receiving remuneration for the recording of his voice. ” 

Mr. F. Erlanger, commenting on this decision in the review 
Geii^liges Eigcnium, writes : 

“ We do not hesitate to applaud this judgment if it affirms that 
authors’ rights protect only the creators, and not the actors or per- 
formers, of a work. But this is by no means the same as depriving 
the performer of all rights in respect of his performance. The modern 
trend in the evolution of authors’ rights is definitely in the direction 
of attributing certain rights to the performing artist ”. 

Germany 

Performers’ rights are governed by the Copyright (Amend- 
ment) Act of 22 May 1910, which amended the Copyright Act 
of 1901. The amending Act adds to section 12 of the principal 
Act a new subsection — subsection 2 — which is as follows : 

“ The author of a work shall mean the person who has written it. 
In the case of a translation, the translator, and in the case of an 
adaptation, the adapter, shall be considered as the ‘author’. 

“ If a literary or musical work is recorded by means of a personal 
performance before a device for use in connection with instruments 
for the mechanical reproduction of sound, the record thus made shall 
be considered equivalent to an adaptation of the work. The same 
shall apply to recording by perforation, stamping, punching, the 


1 Le Droil d' Auteur, 15 April 1933, p. 47. 
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fixing of pins and staples, and similar processes, if such recording can 
be regarded as an artistip activity. The following shall be considered 
as an adapter ; (a) the performer, in the case referred to in the first 
sentence of this paragraph ; (6) the person who effects the recording in 
the case referred to in the second sentence.” i 

It will be seen that the German Act reflects the view that 
the performer, although not the true author of the work, may, 
as adapter, be assimilated to the author, since his adaptations, 
though not original, have the characteristics of a real creation. 
The clause in question relates, be it noted, not to broadcasting 
but only to recording. 

One case, however, was left unsettled : since the performer 
has rights which are virtually authors’ rights over his records 
in his capacity of adapter, what is the position when these 
records are broadcast ? Section 22(a) of the Act settled in 
the negative sense the case of public auditions given 
by means of gramophone records, by providing that such 
auditions may take place without the permission of the authors 
and hence without that of the performers. But at the time 
of the drafting of the Act broadcasting had not reached a very 
advanced stage of development and did not raise points of law. 
The public auditions envisaged in section 22 (a) were given 
simply by means of gramophones placed directly before the 
audience. Should a broadcast^be regarded jas a public audition, 
and thus be exempted from the requirement of the author’s 
— and hence the performer’s — permission ? The solution of 
this problem was attempted in a series of legal decisions of 
which the conclusions will be given on a later page. 

Towards 1930 it became clear that the copyright legislation 
as a whole had ceased to correspond to modern conceptions 
and legal doctrine. A Bill for its reform was therefore prepared 
and published in 1932 by the Reich Ministry of Justice^. 

The new scheme abandoned the system of protection for 
the performer based on the assimilation of adaptation and 
rearrangement to authorship, and would have created for him 
a special right based, apparently, on the notion of the persona- 
lity of the interpretative artist ; it provided that this right should 
not prejudice that of the author. The protection afforded 
would be greater than that provided by the 1910 Act inasmuch 
as the performer’s consent would be necessary not only for 

^ Reigiisjustizministerium ; Entwurf eines Geselzes iiber das 
Urheberrecht an Werken der Literalur, dcr Kunsl and der Photographie, 
mil Begriindung. Berlin, 19 , 32 . 
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the recording of his work but also for its broadcasting. The 
performer’s right in the latter respect was, however, to be 
limited by a provision to the effect that theatrical performances 
might be broadcast with the sole consent of the impresario. 

As regards the broadcasting of records — a question which 
the Act of 1910 did not settle but left, with a fairly large degree 
of latitude, to be dealt with by the courts — the 1932 Bill stipu- 
lated clearly that the broadcasting of a work recorded by a 
sound-recording, instrument would not require the performer’s, 
consent, provided that the record had been placed in circulation 
lawfully. On the other hand, the protection of the performer 
was ensured in the case of a public audition given by means 
either of an appliance producing recorded music or of a wireless 
broadcast delivered through loud-speakers. In short, the 1932 
Bill proposed that performers should be given the right to 
authorise the broadcasting and recording of their interpretations 
and the distribution to the public of the records made^. 

Legal Decisions 

As. has already been shown, the performer’s rights in respect 
of the recording of his work are established by section 12, 
sub-section 2, of the Copyright Act of 1910. But the extent of 
these rights remained in doubt, particularly in respect of the 
broadcasting of records by wireless. 

This problem had to be faced by the courts in connection 
with disputes between record manufacturers and broadcasting 
organisations. The record manufacturing companies, in attempt- 
ing to obtain the prohibition of the broadcasting of their records, 
based their case on the rights of performers as defined by the 
Act of 1910, arguing that they were recognised either formally 
or tacitly as concessionaries of these rights. Among the legal 
decisions in these cases mention must be made of that of the 
Berlin District Court (Landgerichl) of 28 May 1935^, that of 
the Court of Appeal (Kammergerichi) of 10 February 1936®, 
and, above all, that of the Supreme Court (Beichsgerichl) oi 
11 November 1936^. 

tt 

^ A new Bill, drafted quite recently by the Academy of German 
Law, and which it has been impossible to take into account in the 
body of the present report, appears still further to accentuate the 
tendency to distinguish between performers’ rights and authors’ 
rights and to base the protection granted to the former on the special 
character of the performer’s interpretative function.' ' 

- Le Droil d’Auleur, 15 November 1935, p. 126. 

® Archiv fiin Urheber- Film- und Thealerrechi, 1936, p. 386. 

4 Ibid., 1937, p. 690. 
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The first two of these decisions, after recognising the right 
of performers as established by section 12 of the 1910 Act, 
which treats the performer (as adapter) on the same footing 
as the author of a work, made it clear : (1) that in virtue of 
section 22 (a) of the Act the consent of the author — and hence 
that of the performer — is not required for public auditions 
given by means of sound-reproducing appliances ; (2) that a 
broadcast should be considered as a public audition ; and 
(3) that consequently broadcasting organisations may use records 
in their programmes without obtaining the consent of the com- 
poser or the performer, or the manufacturer representing them. 

The Supreme Court, on the other hand, did not accept the 
assimilation of broadcasts to public auditions and therefore 
refused to include this new means of presenting music to the 
public among those exempted from the requirement as to the 
author’s and performer’s consent. Its judgment interpreted 
the Act of 1910 as protecting the performer not only against 
the unauthorised recording but also against the unauthorised 
broadcasting of his interpretations. 

It must be noted, however, that all three courts considered 
the performer as transferring his right tacitly to the manufac- 
turer recording his work : 

“ A tacit agreement (the Supreme Court declared) must be assumed 
to exist when a performer is employed temporarily for remuneration 
by a manufacturer and when a record is produced to be sold by the 
latter. The obligations underlying the transfer are 'Created, in the 
second place, by the contract of service, and the remuneration is 
included in the sum paid for the performance. The manufacturer 
seeks, from the outset, to acquire the ‘adaptation rights’, since without 
them he is unable to make commercial use of the records. The 
performer may also be assumed to desire to transfer his rights over 
the finished record to the manufacturer at the moment of recording, 
particularly as he knows that it is the manufacturer who must place 
the record on the market. This interpretation, which takes into 
account the purpose of the contract, is still valid to-day, although 
performers, under the guidance of their professional advisers, have 
become more careful than before in the defence of their interests as 
regards copyright (and similar rights).” 

The wireless broadcasting organisations having claimed 
that performers could not cede their rights to the manufacturers 
of records because they had already ceded them to the associa- 
tions collecting authors’ fees, the Court of Appeal, and then 
the Supreme Court, declared that examination of the model 
standard contracts drawn up by these associations showed 
them to be concerned only with the rights of authors in the 
strict sense, and not with those of performers. 
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The decisions of the courts then, after ascribing extensive 
rights to performers under the 1910 Act, laid down that in the 
absence of provisions to the contrary these rights should be 
considered as transferred by tacit agreement to the manufac- 
turers who record their performances. 

Section 66 of the Austrian Act of 9 April 1936 concerning 
literary and artistic property and rights connected therewith 
gave the interpretative artist the exclusive right to record his 
performance by means of a recording device, either directly 
or through the wireless, and to have such records reproduced 
and put into circulation. In the case of a performance by a 
group of persons (choir, orchestra) the right in question belonged 
to the conductor and the soloists. Performances ' due to the 
initiative of an organiser might not be recorded without his 
permission. The question whether, in this latter case, the per- 
formers were obliged to give their consent, and the question 
of their special remuneration, were left to be determined by 
the contract between the organiser and the performer. In any 
■case, however, performers were to be informed in advance of any 
projected recording, even if they were bound by contract to 
take part in it. The period of validity of the rights accorded 
to performers was fixed at 30 years counting from the date of 
the performance. 

The right of the performer to have his name mentioned 
was guaranteed for the duration of the performer’s life, and for 
a period of 30 years from the date of the performance in case 
of the performer’s death within such period. 

The Act permitted any person to record broadcast perform- 
ances for his personal use, on condition that the record was 
neither reproduced and circulated nor used for broadcasting. 

As regards the right of authorisation, the provisions outlined 
above in connection with recording were applied also to broad- 
casting. Recorded performances, however, might be broadcast 
without special authorisation, and such broadcasting was 
prohibited only in the case of records made for personal use. 

Public auditions given by means of the amplification 
through loud-speakers of interpretations broadcast with the 
due authorisation of the parties concerned were permitted 
without the special permission of these parties. 

Special provisions (sections 81-93) determined the amount 
of the compensation and the penalties to be awarded for con- 
travention of the Act. 
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The whole* scheme of this Act, which went very far in pro-' 
tecting performers’ interests, may thus be seen to rest on the' 
principle of the right of authorisation. All other rights were 
derived from this general right, for clearly if the performer can 
withhold his authorisation, he can obtain in exchange for it 
such conditions, in respect of pecuniary. remuneration and tech- 
nical supervision, as he may judge necessary. 

It should be noted that the Act of 1936, though not formally 
giving the performer the rights of an author, or even of an 
adapter, of a work, as did the earlier Act, nevertheless created 
for him a new right, which, as regards both its character andv 
the penalties provided for its violation, closely resembled 
authors’ rights. It gave performers that exclusive right of 
authorisation which is the cherished privilege of authors. 

The Act, in short, gave performers very extensive rights 
in respect of the recording and broadcasting of their work, 
but not in respect of the broadcasting of their recordings. 

Great Britain 

The Dramatic and Musical Performers’ Protection Act of 
1925 is the earliest legislative measure devoted to the problem 
of performers’ rights. It, deals only with sound recording, and 
leaves aside the question of broadcasting ; but, within the ' 
scope of its application, it gives full right of authorisation to 
the performer. This right — provided that the parties con- 
cerned are in a position to secure its full observance — 
obviously confers positive advantages on performers, of both 
a pecuniary and a non-material character. 

The Act forbids the making of records of musical or dra- 
matic performances, whether directly of indirectly, without 
the consent of the performers (section 1). “ Record ” is defined 

as meaning any record or similar contrivance for reproducing 
sound. 

The Act further prohibits the sale, hiring, distribution for 
purposes of trade, or use for the purpose of a public performance, 
of any record made without the consent of the performer. 

It will be noticed, further, that by mentioning indirect 
reproduction the Act prohibits unauthorised recording by mean& 
of telephonic transmission, wireless or otherwise. 

The 1925 Act is certainly of importance to performers. 
British performers complain, however, that it does not deal 
with the question of the transference of rights. 
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Hungary 

% 

Section 8 of tlie Copyright Act of 1921 protects translations 
and - adaptations, including those made by means of artists’ 
performances with a view to the mechanical reproduction of 
the work, in the same way as original works. This provision, 
which would appear to give the performer a fairly large measure 
of protection, has been made the subject of many judicial deci- 
sions. The term “ adaptations ” in the Act has been interpreted 
by some as referring only to those which, thanks to the personal 
work of the interpretative artist, virtually give the original 
work a new form. A reliable basis for the interpretation of the 
Act was provided by a judgment pronounced on 24 May 1935 
by the Hungarian Royal Curia. 

An account is given below of this judgment, which inter- 
preted the existing legislative provisions in a manner of consi- 
derable importance from the point of view of performers’ rights. 
The recognition of the performer’s right of authorisation has 
led to the establishment in practice of both pecuniary and 
non-material rights. Thus the broadcasting of a performance 
gives rise to special compensation. In Budapest half the sum 
paid by the broadcasting organisation is distributed among 
the artists taking part in the performance, in proportion to 
their pay. The consent required for the broadcasting of a 
performance is given, in the case of a theatre, by its management, 
which is deemed to have obtained the consent of the performers. 

As regards non-material rights, any unfair omission or 
incorrect indication of the performer’s name on the instrument 
for the mechanical reproduction of music (records, etc.) or in a 
wireless broadcast is considered to be an infringement of 
personal rights and may give rise to proceedings as if it were an 
infringement of copyright. 

Further, the right of authorisation recognised as belonging 
to performers appears to make it possible by degrees to establish 
certain rules concerning the duration and cession of rights. 

Legal Decisions 

A gramophone-record manufacturing company having 
attempted to prevent the Hungarian broadcasting organisation 
from making use of its records, and having based its claim in 
the matter on the rights alleged to have been ceded to it by 
the performers, the Hungarian Royal Curia was led to define 
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(6) conductors, principal artists, performers, soloists in 
concerts, and actors ; 

(c) orchestras, choirs, and musical societies.' 

The compensation to he paid is to be fixed as a percentage 
of the actual cash receipts’ obtained from the performance and 
the broadcast. 

In the case of theatrical productions, one-third of the per- 
centage fixed is payable to the producer or entertainment under- 
taking, and two-thirds to the parties mentioned under {b) and 
(c), to be distributed among them proportionately to the remu- 
neration received by each for his part in the performance. 

In the case of concerts, three-fifths of the percentage fixed 
is due to the impresario or entertainment undertaking and two- 
fifths to the parties mentioned under [b) and (c), to be distributed 
among them as in the case of theatrical productions. 

The percentage is fixed by the impresario or the entertain- 
ment undertaking, acting either in his or its own name or on behalf 
of the other holders of the rights, in agreement with the represen- 
tatives of the broadcasting organisation. The rate thus fixed 
is deemed to have been accepted by all the parties of categories 
(a), {b), and (c). 

The settlement of disputes is entrusted to an arbitration 
board, composed of representatives of the holders of the rights 
and of the broadcasting organisation and a president appointed 
by the Ministry of Corporations. 

The non-material rights of performers are safeguarded by 
a provision of the 1928 Act which requires the broadcasting 
organisations to preserve the technical rules needed to obtain 
the best possible results in order to avoid any distortion of the 
interpretation that might prejudice the interests of the performer. 

The Legislative Decree of 5 December 1938, which came 
into force on 7 February 1939, provides for a case not covered 
by the earlier Act but which has become frequent enough in 
recent years to call for clarifying legislation. This is the broad- 
casting by means of records of artistic performances given in 
public. The 1928 Act provided only for the direct, and there- 
fore immediate, broadcasting of such performances. The Legis- 
lative Decree of 1938 now provides for cases where the 
performances are recorded by the broadcasting organisation 
with a view to a deferred broadcast. 

The Decree empowers the Italian Broadcasting Institution 
to record on a disc, band or other similar device for broad- 
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casting purposes artistic performances given in public. The 
Institution may make two broadcasts of such records. For the 
first it must pay the holders of the rights under the 1928 Act 
the remuneration fixed by that Act for direct broadcasts, 
while for the second the remuneration is fixed at 20 per c(^nt. 
of the amount paid for the first. 

In return for the payment of this compensation the Insti- 
tution has the right to broadcast the records made from all its 
stations, either simultaneously or by groups of stations suc- 
cessively, on condition that the subsequent broadcasts take 
place not later than ten days after the first. After use, the 
records must be destroyed or rendered unusable. 

The Broadcasting Institution may be punished by a fine 
of 1,000 - 2,000 lire in case of contravention. 

Compensation is not due to the holders of the rights in 
the case of special broadcasts for artistic or cultural propaganda 
for foreign countries undertaken at the order of the Ministry 
of Popular Education. The Ministry may also suspend the 
application of the order to destroy certain records. 

Japan 

The Copyright Act of 1899 as amended on several occasions, 
the most recent amending Act being that of 15 July 1935, 
now contains a provision to the effect that the adapter of 
a musical work to a device for the mechanical reproduction 
of music shall be deemed to be the author in respect of this 
device. It should be noted that this formula resembles that 
used in the German legislation ; but the general terms in 
which it is couched are somewhat ambiguous, since both the 
performer and the manufacturer of the record may be regarded 
as “ adapters ”, In any case, the Act gives the person who 
can establish his claim to the title of “ adapter ” rights similar 
to authors’ rights, including all the prerogatives generally 
granted to authors. The provision does not apply, on the other 
hand, to public auditions or broadcasts effected by means 
of devices for the mechanical reproduction of sound (in particu- 
lar gramophone records) ; the consent of the author, and hence 
that of the performer, is not required for such auditions 
and broadcasts. 

Latvia 

Performers are covered by' the Copyright Act of 10 May 
1937, section 14 of which assimilates them, when recording 
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an interpretation by mechanical means, to the author whose 
creation they record. All the rights of the author — in respect 
of publication, reproduction, production in quantities, etc. — 
are accorded to 'the performer, along with the right to have 
his name mentioned. 

The records may be played in public, however, without 
the authorisation or special remuneration of the performer, 

Mexico 

Two sections of the Civil Code of 1928 protect the rights 
of performers. 

Section 1183 is as follows ; 

" The following persons shall have exclusive rights over the publi- 
cation and reproduction of their original works, by whatever process, 
for a period of 30 years ; 


VI. nausicians, whether composers or performers. ” 

Section 1191 adds that : 

' “ Without prejudice to the author’s rights, performers or actors 
may acquire rights over the sound reproduction of literary or musical 
works. ” 

Mexican legislation thus establishes, beside the author’s 
rights over his work, exclusive rights for the performer who 
interprets it, 

Norway 

Legal Decision 

/ 

Performers are not protected by any legislative provisions, 
though an attempt has been made to bring them under a section 
of the Act of 1930 concerning works produced by intellectual 
activity. Some account of this attempt may be given. 

In connection with a dispute similar to many that have 
come before the courts in different parts of the world during 
recent years between gramophone-record manufacturing com- 
panies and broadcasting corporations, the Civil Court of Oslo 
gave a decision in March 1938 on one of the arguments put 
forward by the plaintiff company. The company claimed that / 
the manufacturer of a record had rights derived from those 
assigned to performers by section 2 of the Act, which protects 
" translations and other adaptations ”. The view of the Court 
was that the term' “ adaptations ” did not cover performances. 
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" In Ihc first place the plaintifT has demonstrated no legal basis 
for the protection of performers, and it is airrood, a> a matter of theory, 
that our legislation does not grant I hem aiithois' i.e. peiformer?’) 
right':. . . . There arc few reasons, if any, for sup))Osing that the 

protection of manufacturers against broadcasting would benefit the 
large majority of performers, nlthomrh it is fhis majority that most 
needs protection for economic reasons. Further. I he act of interpreting 
a piece of music is in fact an artistic achievement — often of a high 
order — and j'et it is not protected by our h'rdslafion.’'^ 


Poland 

Tliere arc no legislative provisions devoted especially io 
the righis of performers, but the Copyright Art of 29 March 
1926 contains pa.ssagc.s upon which reliance could be placed, if 
occasion arose. In provide porfonners with a I'crlain protection. 
Section 2 of the A<'t lays down Dial : 

“Transformations of other persons' workv, such as translations, 
adaptations, musical arrangenicnls, i incmatograph films, arrange- 
ments for instruments for the mi'chanical reproduction of music, etc., 
shall also give rise to authors’ right': on rondilion that they are effocted 
With Ihc permi.ssion of the author of the original work ('•ontineerit 
author’s rights). 

“ This authorisation shall not he required if the rights of the 
original author have expired : it shall iap^e if the transformation is not 
carried out within five years. 

“The above-mentioned limitation shall not he applicable to a 
work wiiicli amounts to a personal creation, even if it has been inspi- 
red by the work of ariol her. " 


It is true lliat section 10 of the Act lays down that in the ease 
of arrangements of musical works for reproduction by mecha- 
nical devices, the author’s rigid s pass to Die recording under- 
taking or, when Die work lias been specially ordered, to the 
parly giving the order; but section 11 provides that lhc.se ques- 
tions can be settled otherwise by eonlrael. and I bus leaves the 
\vay open for the protection of tlie performer. Moreover, ilie 
distinction made by the Act lie! ween independent and contingent 
(transformer’s) riglits inlroduces a notion whiidi does not 
exclude the possibility of protecting performers. 


1 Inlev-Aulcui's, No. 81, Slarch-April, 1938, ji. G50. 
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Legal Decisions 

The notions of adaptation or arrangement for instruments 
for the mechanical reproduction of music to which section 2 
of the Copyright Act gives expression are open to interpretation 
by the Courts. Thus a decision given on 16 December 1938 
by the Warsaw District Court discussed the exact meaning of 
these terms and stated that they could apply only to an adap- 
tation or arrangement involving a genuine transformation of 
the original work and could not refer to the mere fact of record- 
ing the said original work on a disc in as faithful a way as pos- 
sible. The Court accordingly dismissed the claim of a number 
of gramophone record manufacturing companies which maintain- 
ed that under the Act they could claim authors’ rights in 
regard to such records. The companies have lodged an appeal, 
but it has been thought of interest to draw attention here 
to the interpretation given by the court of first instance^. 

Portugal 

A Bill to amend existing copyright legislation proposes 
the extension of its protection to performers. It contains 
the following provisions ; 

“ Section 4. The following types of reception for commercial 
performance of works broadcast without the author’s permission 
shall be deemed to be sources of unearned gain and, as such, to give rise 
to the payment of compensation : (a) wireless reception and transmission 
for the purpose of attracting or entertaining the public or members of an 
association ; (b) broadcasting either by telephone or by a relaying 
station ; (c) recording on gramophone records or sound-film; {d) public- 
ation, by conversion into a book, libretto, article, story, etc. of 
a broadcast literary or artistic work; (e) relaying, after reception, of 
a broadcast work. 

“ Exclusively for the purposes of this section, and without preju- 
dice to the rights of the real authors of the works performed, the follow- 
ing shall be deemed to be authors : (a) symphony orchestras represented 
by their conductors engaged to give a concert not organised expressly 
for broadcasting ; (b) broadcasting stations or broadcasting companies 
organising a musical or literary and musical programme for an audience 
not of a commercial character ; (c) players of musical instruments, sing- 
ers, actors, and other artists taking part in the performance or inter- 
pretation of broadcast works ; (d) manufacturers of records and similar 
objects. 

“ Section 9 (2). The work of musical or theatrical performers 
engaged and paid by the producer of a record on the occasion of 


1 Copyright International Review for the Protection of Literary, 
Artistic and Industrial Property. Leyden (Netherlands). Vol. IV, No. 4, 
April-May 1939. 
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had been transferred to him by the performer. It expressed, 
moreover, serious doubts as to the existence of performers' 
rights under the Act. 

The Federal Court, called upon as the supreme judicial 
authority to pronounce on this decision, confirmed the conclu- 
sions of the Berne Court but expressed a contrary opinion on 
the interpretation of section 4 of the 1922 Act. 

It emphasised that “ the text and history of the Act were 
not contrary, as the lower court considers, to the recognition 
of the performer as the holder of author’s rights ”. After 
quoting the statements of the authors of the Act and analysing 
the provisions of the Berne Convention, the award of the Federal 
Court concludes : “ Consequently, although the Berne Conven- 
tion does not assign author’s rights to the performer, for the 
reasons enunciated by the lower court, the Federal Act does 
grant him such rights. ” 

- The Court then accepted the principle of the cession of 
the performers’s rights to the manufacturer of the record, 
which it declared to be “ in the nature of things if indispensable 
for the commercial use of the record ”, and declared that in 
the case before it the performers had formally cede'd their rights, 
including the rights of public performance and broadcasting. 
The companies to which the performers had, in this particular 
case, transferred all their rights were international undertakings 
with offices in France, Germany, Great Braitin, and Switzerland. 


United States of America 

Two Bills are at present before Congress which provide 
for certain amendments in the Copyright Law to secure for 
performers the same protection as that given to authors. The 
sections which it is proposed to introduce into the existing Act 
would, in a few brief clauses, include performances among 
the kinds of work protected and would thus assimilate perform- 
ers to authors. A special clause would, however, specify that 
the rights granted to performers shall not curtail or infringe 
authors’ rights in any way^. 


1 The Revision of the Copyright Law. Daly Bill H. R. 5275, and 
Guffey Bill S. 2240, Harvard Law Review, 1938, p. 915. 
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Legal Decisions 

A case which came before a Philadelphia ' court^ in 1935 
aroused keen interest not only among performers, manufacturers 
of gramophone records, and wireless broadcasting organisations, 
but also among jurists interested in the rights of professional 
workers. F.W., a conductor, had instituted proceedings 
against the WDAS broadcasting station, which had used 
records of performances given by his orchestra. The plaintiff 
admitted that no Act protected performers, and that his work 
could not be included among those protected by the Copyright 
Law. But he considered that even under common law he held 
a right of ownership over a product — his interpretation — 
which was his own creation. In his view, the use of records 
of his work constituted an act of unfair competition, since a 
broadcasting undertaking paid $13,000 weekly for an hour’s 
performance by this orchestra, while the WDAS station had 
obtained for 75 cents one of his records — the broadcasting of 
which, moreover, was forbidden by a reservation printed on 
its label. 

The court admitted that the performer held a right of 
ownership in respect of his work, and pointed out that a number 
of earlier judgments had laid down that it was not ‘necessary 
for an intellectual product to be an original creation in order 
to justify the producer’s claim to ownership. It admit- 
ted also that the prohibition of broadcast printed on the record 
was justified, since “ unless such a restriction can be imposed 
and enforced it will be impossible for distinguished musicians 
to commit their renditions to phonographic records — except 
possibly for a prohibitive financial compensation — without 
subjecting themselves to the disadvantages and losses which 
they would inevitably suffer from the use of the records for 
broadcasting ”. Finally, the court upheld the contention that 
there had been unfair competition. 

This judgment, which attracted a good deal of attention, 
was considered by many jurists to be based rather on considera- 
tions of equity than upon positive law. It revealed the neces- 
sity of defining performers’ rights, and played a large part 
in creating the present movement for their protection. 


T ^ Common Pleas No. 1, for the County of Philadelphia, 

June Term, 1935, No. 9053. 
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Uruguay 

The Act of 17 December 1937 concerning literary and artistic 
property contains the following four sections concerning per- 
formers : 

“ Chapter VII : Performers. 

Section 36., — The interpreter of a literary or musical work 
shall be entitled to claim remuneration for the broadcasting or trans- 
mission of his interpretation by wireless telephony or television, or 
by printing or engraving on a record, film, band, wire, or other sub- 
stance or object suitable for the reproduction of sounds or images. 
If the amount of the remuneration cannot be fixed by agreement, it 
shall be fixed by the competent judicial authority by means of sum- 
mary procedure. 

" Section 37. — The interpreter of a literary or musical work 
shall be entitled to prohibit the transmission of his interpretation if it 
has been reproduced in such a way as may prejudice his interests 
as an artist seriously and unjustly. 

“ Section 38. — In the case of performances by choirs and orches- 
tras, the right to forbid transmission shall belong to the choir-master 
or conductor. 

“ Section 39. — Without prejudice to the author’s property rights, 
any work performed in a theatre or public hall may be broadcast 
or transmitted by wireless telephony or television on the sole authori- 
sation of the organiser of the performance.” 

It will be seen that these provisions resemble those of the 
Argentine Act of 26 September 1933 and establish, like them, 
a pecuniary right and a right of prohibition in the case of 
reproduction liable seriously to injure the interests of the 
performer. 


§2, — Collective Agreements 

Performers’ organisations have tried to make up for the 
absence of legislation, or to complete inadequate legislative 
measures, by concluding collective agreements. 

In the case of the gramophone industry, it was possible 
for such agreements to deal with either the conditions of work 
and methods of remuneration of performers employed by 
record manufacturers, or the general question of the rights 
of performers in respect of the mechanical reproduction of 
their work. Conditions of employment in the strict sense 
— hours of work, etc. — do not lie within the scope of this 
Report ; they do not belong to the sphere generally referred 
to as that of performers’ rights. 
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The question of remuneration is more closely connected 
with the subject of this Report, since, according to the nature 
and extent of the rights held by performers in respect of their 
work, they may claim, in addition to the payment received at the 
time of the recording, additional remuneration consisting, for 
instance, in a certain percentage of the receipts from sales of their 
records. Individual contracts, usually concluded with well- 
known performers, provide for remuneration of this kind, but 
neither this question nor that of the distribution of the remunera- 
tion paid in certain cases to record manufacturers for the right to 
broadcast their records seems as yet to have been made the 
subject of collective regulation. 

No attempt has yet been made to solve by means of collec- 
tive agreement the problem of the maintenance or the cession 
of the rights granted by certain legislative measures to perform- 
ers in respect of the reproduction, distribution, and public play- 
ing of their records. As was mentioned on an earlier page. 
British performers complain that no clause of the 1925 Act 
deals with the question of the cession of rights. The absence 
of such a clause might jeopardise even the actual protection 
afforded by the Act, if it were to happen, for example, that 
performers were required to give a general consent to the 
recording of all their future performances. The British record 
manufacturers, for their part, state that they do not, 
and have no desire or intention to, acquire from any per- 
former the right to record all his future performances. They 
add that the clause in the performers’ contracts which has 
been in general use for a large number of years is designed 
solely to confirm the manufacturers’ rights under the Copyright 
Act of 1911. The clause reads as follows : 

" The Company shall be the owner of the original plate within 
the meaning of the Copyright Act 1911 and any extensions or modi- 
fications thereof, of each title recorded under the provisions of this 
agreement at the time when such plate shall be made. The company 
and/or its licensees shall be entitled to the sole right of production, 
reproduction, sale, use and performance (including broadcasting) 
throughout the world by any and every means whatsoever of the 
records of the works performed by the artists under this agreement. ” 

No collective agreement appears to have dealt with this 
question of the cession of rights with a view either to preventing 
the transfer of the whole or of part of thes6 rights or to regulating 
the conditions and form of such transfer. • 
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It is in the sphere of broadcasting that the largest number 
of attempts at collective regulation have been made. Some 
of these are already of long standing, and of those which have 
brought to the Office’s attention several have already ceased 
to be effective. They will be indicated, nevertheless, by way 
of example, in order to show the various fields in which 
collective regulation has been attempted. 

. It must be mentioned, first of all, that, as in the case of 
the gramophone-record industry, the numerous and often very 
detailed contracts determining the conditions of employment 
and rate of remuneration of performers employed either inter- 
mittently or permanently in broadcasting studios have been 
left out of account. In several countries detailed collective 
provisions regulate the hours of work, including both rehearsals 
and the time spent before the microphone, as well as the 
remuneration of each category of performer — soloists, choirs, 
small and large orchestras, understudies, etc. All these 
questions fall outside the sphere of performers’ rights. 

The collective agreements concluded in the field of broad- 
casting refer to two distinct types of case : (1) the broadcasting 
of artistic performances given not for the broadcasting orga- 
nisations but for an audience ; (2) the recording, by broadcasting 
organisations and for their own use, either of outside perfor- 
mances or of performances by artists in their employment. A 
very small number of measures refer to a third type of case, 
namely that of broadcasts by means of records in ordinary 
circulation. 

As regards the first case — that of the broadcasting of 
performances intended for an audience — there were two pos- 
sibilities of collective regulation : the agreement could be con- 
cluded either between the performers and their immediate em- 
ployers (organisers of performances, concerts, etc.), or between 
the performers and the broadcasting organisations, despite the 
fact that the latter were only a third party to the performances 
and would normally deal directly only with the organisers. 
The second system appears to be the most usual. Yet it would 
seem normal that the additional remuneration paid to perform- 
ers in the case of the broadcasting of the performance should 
be paid to them by their immediate employers, who generally 
receive compensation from the broadcasting organisations for 
permission to broadcast. This is what often happens in practice. 
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Lastly', mention may be made of a model collective agree- 
ment concluded in May 1938 in Poland between the Theatrical 
Performers’ Association and the management of the “ Polski 
Teatr ” at Poznan, an agreement which appears to serve 
as a basis for the relations between the Association and the 
Polish theatres. It provides that for any performance which 
is broadcast by wireless the performers shall receive addi- 
tional remuneration, fixed at 50 per cent, of the sum received 
by the management from the broadcasting organisation in the 
case of a play, and 40 per cent, of the said sum in the case of 
musical performance. The additional remuneration must be 
divided among the performers in proportion to their pay. 

Among the agreements concluded between performers’ 
associations and broadcasting organisations, reference may be 
made to one which was in force in 1929 between the Belgian 
Federation of Musicians and the Radio-Belgique Company, 
which provided for the payment of 1,000 francs monthly to the 
Federation, as well as supplementary compensation varying 
according to the size of the orchestra and the type of perform- 
ance. Two other agreements at present in force in Belgium 
between performers’ associations and two broadcasting stations 
of secondary importance provide for the payment of a certain 
sum to the relief fund of the performers’ association in the case 
of the broadcasting of a performance. The National Symphony 
Orchestra receives regular compensation for its broadcast con- 
certs. 

In Czechoslovakia, under a collective agreement concluded 
■with the sections of the Performers’ Union, the broadcasting 
organisation pays soloists, choirs, and theatre orchestras special 
allowances for broadcast performances. The sums paid vary 
according to the importance of the theatre, and reach the 
figure of 2,000 crowns for each performance in the case of soloists 
at the National Theatre. In the case of groups such as orches- 
tras and choirs the members share out the lump sum paid in 
compensation. 

A number of agreements signed at different times in France 
by performers’ associations provided for the payment of allow- 
ances of 20-25 per cent, of the salary of each performer in 
^'broadcast performances. During a few months of 1936 a 
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national agreement concluded between the State Broadcasting 
Service and the National Federation of Theatrical Employees 
provided for the payment to the Federation of 10,000 francs 
monthly as a contribution to the aggregate salaries of musicians 
whose work was broadcast by State stations. This agreement 
was suspended to give place to a more comprehensive arrange- 
ment, providing for the establishment of a performers’ pension 
fund; negotiations concerning this arrangement ' are still in 
progress. 

In Poland an agreement which was in force in 1930, con- 
cluded between the Actors’ Union and the Polish Broadcasting 
Company, laid down very deUiled regulations for the supple- 
mentary remuneration of performers for broadcast theatrical 
performances ; these rules applied to all performers whose 
names were mentioned in the programme. 

The Union of Swiss Musicians has proposed to the broad- 
casting companies, through unsuccessfully, a scheme providing 
for the payment of special allowances to performers and a 
contribution to the Central Unemployment Fund, to be fixed 
in proportion to the number of musicians whose work is broad- 
cast. 

The second type of case to which reference has been made 
is that of records made by broadcasling stations for their own 
use or that of affiliated institutions, generally for the purpose 
of enabling them to broadcast at a more suitable time or to 
repeat broadcasts of the performance. Sometimes these records 
are of a very temporary character ; sometimes, howe\^cr, they 
are effected in such a way as to make them permanent. This 
type of case is one which might be considered in connection 
with the problems of gramophone recording, but it is preferable 
to deal with it under the head of broadcasting in view of the 
exclusive use made of the records by broadcasting institutions. 
Frequently the records are made by performers attached to 
the studios ; nevertheless, the problem does not fall within 
the field of conditions of employment in the ordinary sense but 
rather within that of performers’ rights, for the question at 
issue is whether the hired services of the performer consist of 
single performances before the microphone or whether they 
include the permanent recording of these performances, per- 
mitting the subsequent replacement of the person of the per- 
former. 
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A certain number of collective agreements have been con- 
cluded on this subject between performers’ organisations and 
broadcasting institutions. In Czechoslovakia the agreement 
already mentioned between a broadcasting organisation and 
the various sections of the Performers’ Union grants performers 
, the right, in the case of the broadcasting of their recorded 
performances, to special compensation equal to 10 per cent, of 
the rates fixed for direct broadcasts. 

In France an agreement concluded in December 1937 
between the Musicians’ Union of Paris and the Parisian Broad- 
casting Station provides that for every recording capable of 
replacing an orchestra each member of the orchestra whose work 
is recorded shall receive remuneration at the rate fixed for the 
type of record in question, and that a royalty of 10 pei* cent, 
of the cost of the recording shall be paid to the Musicians’ 
Union by way of performers’ dues each time the record is 
broadcast. 

A standard contract at present being used by the German 
Broadcasting Institute permits broadcasting stations to record 
the performances of artists in their employment. The records 
made, however, must be used only by the broadcasting organisa- 
tions and only for the purpose of tests, filing, etc., or for a 
broadcast which it has been necessary to postpone for technical 
reasons. Wlien the records are broadcast in other circum- 
stances, the performers are entitled, for each broadcast, to 
compensation equal to 10 per cent, of the recording fees. 

In Hungary, the broadcasting studios may make records 
to be used for deferred broadcasts, but special remuneration is 
due when the records are so used. 

The Actors’ Association of Norway has concluded with the 
National Broadcasting Corporation a provisional agreement 
which stipulates that recordings 'effected by the Corporation may 
be broadcast, subject to the payment of compensation amounting 
to 50 per cent, of the sum paid for the recording. No new 
recording may be made save for the purpose of a single broad- 
cast. If, in exceptional circumstances, it is desired to broad- 
cast a recording more than once, the Corporation must on each 
occasion consult the representatives of the Association. • 

Also in Norway, a collective agreement was concluded 
on 15 December 1938 between the Musicians’ Union and the 
Norwegian Broadcasting Corporation which deals with the 
case of deferred broadcasts to foreign countries. Under this 
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French National Federation of Theatrical Employees and the 
State Broadcasting Institution regarding the question of com- 
pensation, to be paid either to the Federation or to an associa- 
tion to be created, with a view to securing to performers whose 
records are broadcast a certain percentage, to he supplemented 
in certain cases by a collective payment. 
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Mr. Gerbrandy was accompanied by Mr. Jardine-Brown (British 
Broadcasting Corporation, London) and Mr. Dovaz, Assistant 
General Secretary of the International Broadcasting Union, 
Geneva ; 

Mr. Goolus was accompanied by Mr. Rene Jeanne, General Secretary 
of the International Confederation of Societies of Authors and 
Composers. 

The Chair was taken by Mr. Lecocq. 

The experts took note of a documentary report prepared 
by the International Labour Office and adopted as a basis of 
discussion a list of thirteen questions given in the report which 
summarised the various problems at present arising out of 
the rights of performers. It was agreed at the beginning of 
the discussion that this decision did not imply that the report 
as a whole was accepted. The conclusions reached by the 
Committee on each of these questions are given below. It 
should be pointed out that the experts belonging to organisa- 
tions of performers stated, before the discussions began, that 
they were particularly anxious that the rights of performers 
should not in any way, either in their principle or in their 
effects, interfere with authors’ rights. The experts as a whole 
approved this /attitude and consequently confined themselves 
strictly to the sphere of labour law and the contract of employ- 
ment. 


Right of Authorisation 


Points 1 and 2 

This question was formulated as follows in the report of 
the Office : 

“ Should the performer have, independently of the right held 
by the author of the work, an exclusive right to authorise the recording 
and broadcasting of his work ? or ' 

“ Should the performer have only the right to forbid reproductions 
and broadcasts likely to injure his reputation ? 

“ (In this case should measures be envisaged to prevent recording 
by third parties not party to the contract of employment ?)” 

In agreement with the experts belonging to organisations 
of performers, the Committee unanimously decided to delete 
from the text the notion of an exclusive right for performers. 
The following text was adopted unanimously : 

" Without prejudice to the exclusive rights of authors, no record and 
no broadcast of an original performance mag be made without the consent 
of the performer. This provision does not cover recording for the internal 
technical needs of the broadcasting institution." 
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This text was accepted by the expert of the International 
Broadcasting Union subject to the right recognised as belonging 
to broadcasting institutions with regard to recording with a 
view to a deferred broadcast (see point 7). 

Mr. Gallie and Mr. Cebron (organisations of performers) 
and Mr. Romain Coolus (International Confederation of Socie- 
ties of Authors and Composers) proposed to add a clause stating 
that the consent of the performers should also be necessary 
for any subsequent public utilisation of the recordings of their 
original performances. This proposal did not however meet 
with the unanimous approval of the Committee. Another 
proposal by the same experts to the effect that “ the performer 
should be entitled to object to reproductions which might 
injure his character or reputation ” also failed to secure the 
unanimous agreement of the Committee. 

Non-material Rights 

Point 3 

This question was phrased as follows in the report of the 
Office : 

“ Should the performer have the right to claim authorship of 
his interpretation and, in particular, to require that his name should 
be indicated on his records and announced on the occasion of broadcasts 
of his work ?” 

The experts replied to this question in the affirmative, 
but thought it better to omit the notion of the claim of author- 
ship. The Committee accordingly unanimously adopted the 
following text : 

“ The performer is entitled to require that his name be indicated on 
records of his performances and when his performances are broadcast.” 


Pecuniary Rights 

Point 4 

This question was phrased as follows in the report of the 
Office : 

“ Should the performer be entitled to special remuneration in 
cases in wffiich one of his interpretations which has already been 
paid for by an employer as a direct performance is broadcast ?” 

The Committee unanimously adopted the following draft 
on this point : 
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The performer is entitled to claim from his employer a separate 
remuneration, distinct from remuneration for the performance itself, 
if his performance is broadcast, even when his contract contains no pro- 
visions to that effect. ” 

■ Mr. Gallie, Mr. Cebron and Mr. Remain Goolus also 
asked that the separate remuneration mentioned in this point 
should he proportionate to the number of relays which might 
be given of the original broadcast. Professor Gerbrandy 
(International Broadcasting Union) opposed this proposal on 
the ground that relays, which are often given within the same 
country, are in most cases technically necessary in order to 
reach districts which could not otherwise be directly served 
by the principal station even if its power were increased. 

Point 5 

The question as drafted in the report of the Office was 
as follows : 

Should the performer he entitled to remuneration for the 
broadcasting of his records ?” 

The Committee was unable to reach unanimity on this 
point. 

Mr. Brian Bramall (International Federation of the Pho- 
nographic Industry) maintained that the performer, at the time 
when he agrees by contract to have his performance recorded, 
is aware that the record will be used for broadcasting, and takes 
this factor into account in fixing his fee. The fee thus includes 
remuneration for any subsequent utilisation. Manufacturers 
of records, moreover, have not everywhere the right themselves 
to 'Oppose the broadcasting of records. Until they have that 
right, performers cannot be protected by them. Mr. Bramall 
said, however, that he was in favour of the protection of perform- 
ers against the clandestine manufacture and utilisation of 
records. 

Mr. Gerbrandy held that the problem was complicated 
by the fact that legislation varies between the different countries. 
In some countries it gives manufacturers the right to object 
to the broadcasting of records, while in others it does not give 
them that right. 

Mr. Cebron pointed out that the fact that performers and 
manufacturers of records are uncertain whether or not the record 
can be broadcast prevents them from taking full account of 
this factor in deciding on the fee for the performance. He 
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drew attention to the importance of this question in view of 
the extremely precarious economic position of performers. 

Mr. Weiss (International Institute of Intellectual Co-ope- 
ration) said that the two problems of recording and the subse-, 
quent utilisation of the record in the form of a public perfor- 
mance .were distinct and could not be dealt with simultaneously. 
The rights due at the time of recording could not replace the 
latter rights. The two questions should be kept apart in the 
case of performers, as the International Bureau at Berne and 
the Organisation for Intellectual Go-operation claimed that 
they should be in the case of authors. 

Although the Committee was unable to reach unanimity 
on Point 5 it was agreed that the problem should not be excluded 
but should remain open for consideration at subsequent inter- 
national discussions. 

With regard to clandestine recordings the following text 
was adopted unanimously. 

“ The Commillee of Experts considers ii necessary io protect per- 
formers against ctandestine recording (that is, recording without the 
performer’s knowledge and consent) and against all use of such records. " 

Point 6 

The question in the report of the Office was as follows : 

“ Should the performer be entitled to compensation for public 
performances of his work given by means of loud-speakers used in 
connection either with wireless broadcast or with gramophones placed 
before the public ? ” 

The Committee considered that this question coilld not 
be settled apart from the previous question. It was agreed, 
as in the case of point 5, that it should remain open for consi- 
deration although the Committee had not been able to put 
forward a unanimous opinion on it. 

Point 7 

This question appeared in the following terms in the report 
of the Office : 

“ Should the performer be entitled to remuneration for the broad- 
casting of records of his work made by broadcasting institutions for 
their own use ? ” 

The Committee unanimously adopted the following text 
on this question : 

“ The broadcasting organisations are entitled to record artists’ 
performances for broadcasting at a later date without making a payment 
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additional to that stipulated for the direct broadcast. On the other hand, 
if subsequent use is made of the record, special remuneration must be 
given for it. 


Methods of Application 

Point 8 

This question was framed as follows in the report of the 
Office : 

“ Who should be the holders of the rights considered above ? 
Should they be determined in the case (a) of non-material rights, (b) 
of pecuniary rights, by naming the persons authorised to claim the 
rights or secure their enforcement in the name of groups of performers 
(orchestras, choirs) ? ” 

The Committee unanimously adopted the following drafting, 
which concerns both non-material and pecuniary rights : 

“ Exercise of these rights shall be vested in the performers, or, in 
the case of group performances, in the persons empowered to this effect. ” 

It was agreed that the term “ persons ” in this text should 
also include corporate persons. 

Point 9 

The report of the Office contained the following question 
on this point : 

" Should the period of validity of the rights be fixed, and, in 
particular, should it be stated whether or not the rights may be 
transferred to the holder’s heirs ? 

Mr. Gallie, Mr. Cebron and Mr. Romain Coolus put 
forward a request for recognition of perpetual right to the 
mention of the name (non-material right) and for the exercise 
of pecuniary rights until ten years after the death of the per- 
former. 

Mr. Gerbrandy opposed any suggestion that the right 
of the performer should continue after his death, since this 
would be equivalent to conferring upon that right the quality 
of an absolute and exclusive right similar to authors’ rights. 

Mr. Mentha (Office of the International Union for the 
Protection of Literary and Artistic Works) maintained, on the 
other hand, that a pecuniary right could exist for a definite 
period without this implying the recognition of an exclusive 
right. 
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After further discussion, the Committee unanimously 
adopted the following drafting concerning one of the aspects 
of non-material rights : 

“ The right to the mention of the performer’s name should continue 
as long as the record of the performance lasts. ” 

By the “ right to the mention of the performer’s name ”, 
the experts meant the performer’s right to demand that his 
name should be mentioned on the records of his performances 
and at the time of broadcasting of his performances (see point 3). 

The Committee was unable to reach unanimous agreement 
on the duration of pecuniary rights, as in the case of point 5, 
with which this question is closely connected. It was, however, 
agreed that the question should remain open for consideration' 
at subsequent international discussions. 

Point 10 

This question appeared in the following form in the report 
of the Office : 

“ Should certain exceptions to the application of performers’ 
rights be allowed (for performances in the public interest, school 
performances, etc.) ?” 

The Committee adopted the following drafting : 

“ Certain exceptions to the application of the rights of performers 
should be allowed in the case of performances in the public interest. ” 

Point 11 

The following question appeared in the report of the Office : 

“ Should the conditions governing the cession of all or part of 
performers’ rights be fixed ?” 

Mr. Gallie and Mr. Cebron pointed out that a performer 
could not cede all his rights for a lump sum at the time when 
he was negotiating the recording of his performance. He 
might become much more well known and it would not be fair 
if it were possible, in consideration of a lump sum, which had 
been fixed a long time ago and which might be small, to continue 
to reproduce without any compensation to the performer a 
performance the commercial value of which had changed. 
They proposed that contracts regulating the cession of rights 
should be subject to periodical revision, or that the cession of 
the rights should include a method of associating the performer 
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with the success of his work, e.g. by providing the payment of 
a certain percentage of the turnover to the performer. 

Mr. Bramall maintained that the risks run by manufac- 
turers in recording little-lcnown performers necessitated their 
being contractually free to secure the services of a performer 
in respect of a particular recording by means of a flat or lump 
sum payment. 

In the course of the discussion which followed it was stated 
that the problem of the cession of the rights was of great impor- 
tance to all the parties involved and that the fact that the 
Committee had been unable to reach complete agreement should 
not cause it to be eliminated from the discussion. The question 
should remain open for consideration at future international 
discussions. , 

Mr. Bramall said that manufacturers had no desire what- 
ever to acquire all the rights, whether present or future, of a 
performer over his performance. With a view to reassuring 
the performers on this point, he proposed the following text, 
which was unanimously adopted : 


“ The acquisilion from an arlisl of ihc rigid lo record all his fulure 
performances in considcralion of a lump sum paumeni should he pro- 
hibiledT 


Point 12 

The report of the Office contained the following question : 

“ Should provision be made for the establishment of institutions 
for the collection of fees due in connection with performers’ pecuniary 
rights, similar to those operating in connection with authors’ rights ?” 

The Committee considered that the method of collecting 
fees in connection with performers’ pecuniary rights should 
be left to the decision of the performers themselves, who were 
the only persons concerned. 

Point 13 

The report of the Office contained the following question ; 

“ Should provision be made for an arbitration procedure to be 
used in case of disputes ?” 

During the discussion the experts agreed in admitting the 
principle of arbitration, but preferred not to specify definitely 
how such arbitration should be instituted and what should be 
the details of its application. Different systems exist in 
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dilTerent countries, and it was not thought possible to propose 
rigid rules on this point. The followng text was finally adopted 
unanimously : 

“ The Commillee of Experts agrees that the question of the principte 
of arbitration sJioutd be raised subject to the reservation that the detaited 
methods of apptication shoutd be tefi to nationat cottective agreements, 
taws, or regutations." 

A discussion also took place on the question whether 
broadcasting and television should be dealt with together or 
separately. Several members of the Committee pointed out 
that as regards certain aspects of these problems there might 
be advantages in dealing with them separately but that the 
various points on which the Committee had reached agreement 
could serve as a basis for international regulations applying 
also to performers in television. 



CHAPTER IV 


CONCLUSIONS AND COMMENTARY 
ON THE QUESTIONNAIRE 


I. ~ DESIRABILITY OF INTERNATIONAL 
REGULATIONS AND THEIR FORM 

1. The essentially international character of performers’ 
rights, in respect both of the technical processes employed and 
of the interests at stake, has frequently been emphasised. 
Broadcasting knows no frontiers ; this applies with special signi- 
ficance to the performers, who are mainly concerned with the 
artistic part of the programmes. The gramophone industry 
also is largely international. The problems facing artistic per- 
formers in their relations with the new technical processes of 
broadcasting or the preservation of sounds are the same in every 
country. Consequently no serious argument has been formu- 
lated as yet against the principle of international regulations. 
On the contrary emphasis is laid everywhere upon the disad- 
vantages of leaving the solution of a problem such as this entirely 
to national legislation. 

The few hesitations which were shown, arising from the 
small number of legislative measures at present dealing with 
the subject, seem to have disappeared. Among the reasons 
which explain this practically unanimous acceptance of the idea 
of international regulations must be mentioned the fact that in 
the absence of legislative provisions or collective agreements 
— the only measures with which this Report could deal — the 
pressure of circumstances has given rise to customs and practices 
affecting several details of performers’ rights which in course 
of time have become more and more generally accepted (for 
instance, the right to the mention of the performer’s name, for 
which no provision is made at present by law or contract, has 
become a general practice) ; further, the fact that there is a 
tendency in a number of countries to issue regulations respecting 
this problem ; and above all the fact that the measures adopted 
or under contemplation are of a somewhat heterogeneous cha- 
racter. This last circumstance, due to the novelty of the pro- 
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blem and the variety of the legal conceptions taken as a basis 
for its solution, offers serious obstacles to the development of 
activities such as the gramophone industry and wireless broad- 
casting which, as has been stated, are quite definitely of an inter- 
national character, and makes it desirable that guiding principles 
should be laid down so as to bring the national efforts in this 
direction into mutual harmony, as has been done in the case 
of authors’ rights. In a memorandum addressed in 1930 to 
the International Labour Office, the General Secretary of the 
International Wireless Committee wrote : 

“The necessity for drawing up an international Convention appears 
specially urgent since national legislation on the matter seems to show 
a divergent tendency. 

“Past experience in the preparation of international Conventions 
shows that it becomes extremely difficult to arrive at a single text 
I'econciling national opinions if opposite principles have already been 
sanctioned by law in various countries. 

“If, on the other hand, an international Convention laying down 
general principles as regards actors’ and performers’ rights has been 
already adopted, it will make it easier to obtain uniformity in national 
legislation, which can simply follow the lines of the Convention.” 

This opinion reflects fairly accurately the present attitude 
of the persons and institutions concerned with the problem of 
performers’ rights. 

All the enquiries carried out by institutions making a special 
study of intellectual property and by the committees of experts 
convened by them have concluded in favour of the preparation 
of international regulations. 

If the Recommendation adopted by the Rome Conference 
in 1928 for the revision of the Berne Convention referred., the 
problem back to national legislation, this was because, for the 
reasons explained above, regulations within the scope of a 
Convention dealing with authors’ rights had been shown to be 
impossible. The same fact explains the proposal contained in 
Article 11 quater, put forward with a view to the impending 
revision of the Berne Convention, for leaving the question to 
be decided by national law. 

On the other hand the idea of an international Convention 
to be prepared by the International Labour Organisation, and 
therefore in abstraction from the question of authors’ rights, 
got round these difficulties and received the assent of the parties 
concerned. Not only the authors but the broadcasting orga- 
nisations and gramophone industry showed their preference 
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for such a system of regulation and were prepared to enter 
upon a preliminary discussion. Their representatives met on 
the Committee of Experts convened by the Governing Body 
of the International Labour Office in November 1938, and came 
to an agreement upon a list of points sufficiently numerous and 
important to constitute a basis for a Convention. 

In view of the growing movement in favour of the recogni- 
tion of performers’ rights and the highly satisfactory results 
obtained by the Committee of Experts (on which the principal 
interests concerned were represented) the Office reached the 
conclusion that, after the enquiries and consultations that it 
had carried out, an international regulation of the question 
was both possible and desirable. It has also become clear, 
during the years devoted to studying the problem, that, in 
view of its character and of the situation of the parties concerned, 
an international labour Convention would be the most favour- 
able method of solving it. Accordingly, with due regard for 
existing regulations and those still under contemplation, for 
past studies and for the agreements more recently concluded 
between the parties, the Office has drawn up the questionnaire 
reproduced below, with a view to eliciting replies that may 
make it possible to prepare a draft for an international labour 
Convention. 

II. — SCOPE OF THE INTERNATIONAL REGULATIONS 

2. The following three criteria will serve better than any 
enumeration of the classes of persons to be protected as a guide 
for delimiting the scope of international regulations. 

The first is obviously the use that is made of any given 
performance. Only persons whose performance is used for 
broadcast by wireless telephony or television or for the purpose 
of recording would be protected by the regulations, and they 
would be protected with respect to that performance only. 

This first criterion would not suffice to delimit the field of 
protection, since it would include a number of cases which 
cannot in equity give rise to a performer’s right. A second 
criterion is necessary, namely the siibjecl of the performance in 
question. The subject of the performance must be the inter- 
pretation of a literary or artistic work. Such a test would permit 
the elimination of persons who, although selected for the purpose 
of a broadcast or record, such as the members of a sports team 
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or persons interviewed, heard, or seen in the course of a news 
item, cannot lay claim to protection as performers. 

Any doubts as to the exact meaning of the term “ literary 
and artistic work ” can be solved by referring to the definition 
given by the Berne Convention for the protection of literary 
and artistic works. This Convention lays down that literary 
and artistic works shall include all productions of a literary, . 
scientific and artistic nature, whatever the method or form of 
expression, such as books, pamphlets and other writings ; lec- 
tures, speeches, sermons and other works of the same character ; 
dramatic or musical works, designs and arrangements for ballets 
and pantomimes, the production of which follows a script or 
otherwise ; and finally, musical compositions with or wthout 
words. The Convention adds to this list draivings, paintings 
and architectural works, etc., which do not fall within the scope 
of artistic interpretation, since they belong to artistic or tech- 
nical processes the production of which are communicated 
directly to the public and do not necessitate the medium of a 
performer, whose intervention would indeed he impossible. 

Finally, a third criterion, that of the existence of an employ- 
ment relationship, must be applied. On this basis, the contem- 
plated regulations would cover two classes of situation : 

(a) that of persons bound by a contract for the hiring 
of services to an impresario or the organiser of an 
entertainment, and 

{b) that of performers whose employment relations are 
established directly with a broadcasting studio or a 
manufacturer of gramophone records. 

In the first case the performers, not being in a position to 
discuss directly the conditions on which a broadcast or a mecha- 
nical reproduction of their performance may be made, would 
be covered by the regulations as a whole and would benefit in 
particular by certain protective measures ha^dng special refe- 
rence to their situation, as, for example, the right to separate 
remuneration in addition to the remuneration received for a 
direct performance. 

In the second case, in consequence of the absence of a 
middleman in the relations of the performers with the broad- 
casting organisations or the manufacturers of gramophone 
records, a certain number of protective measures under contem- 
plation which presume the existence of such a middleman would 
not be applicable. The performers would, however, be covered 
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by the other clauses. Thus, in the case of a performer under 
contract with a firm engaged in mechanical reproduction for 
the making of gramophone records, the clause respecting the 
rights to mention of the performer’s name and the right to have 
his performances properly reproduced, and the clause prohi- 
biting the acquisition from a performer of the right to record 
all his future performances in consideration of a lump sum pay- 
ment, should apply. 

In the same manner performers engaged specially by broad- 
casting studios would be covered, for instance, by the clause 
concerning non-material rights and, as regards pecuniary rights, 
by the clause concerning the subsequent utilisation of records 
made with a view to the deferred broadcast of a performance. 

On the other hand, this criterion of an employment rela- 
tionship would exclude from the scope of the proposed regula- 
tions performers, whether professional or amateur, who are 
not bound by a contract of employment to an organiser of 
entertainments or an impresario or to any broadcasting organi- 
sation or manufacturer of gramophone records. 

The Governments are requested to state whether, for the 
purpose of defining the scope of the international regulations, 
they would accept as satisfactory a definition based on these 
three criteria, namely, the use of a performance for wireless 
broadcasting, television or the mechanical reproduction of 
sound, the subject of such performance and the existence of a 
contract for the hiring of services binding upon the performer. 

III. — THE RIGHT OF AUTHORISATION 

3. The question of the exclusive and absolute right of the 
performer over his performance was for a long time the subject 
of somewhat acrimonious discussion. This was inevitable so 
long as the question was considered within the framework of 
the question of authors’ rights. It was pointed out that it 
was quite inconceivable that there could exist two exclusive 
rights side by side over one and the same work presented to 
the public, the right of the author of the work and that of its 
interpreter. It was observed on the other hand that the subject 
of these rights was not the same, as one arose out of the creation 
of the work itself and the other out of the performance of the 
work in a certain manner and out of that performance only. 

The fact remained that the defenders of the authors’ rights 
perceived a threat to the recognition of the author’s exclusive 
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rights in a legal theory tending to regard the performance of 
his work as a kind of creative activity, giving rise to property 
rights. Discussed on this ground, the problem was bound to 
give rise to the most serious difficulties. On the one hand it 
was apparent that the changes which had occurred in the possi- , 
bilities of the economic exploitation of an artistic performance 
made it necessary to protect the performer, but on the^ other 
it was equally apparent that such protection could not result 
in the recognition of rights equivalent to those of the author. 

The performers asked nothing better than to discover a 
ground upon which protection could be given them without 
their having to claim an exclusive right of property that would 
always be open to challenge. All that they wanted was to 
prevent the illicit use of their performances and to ensure that 
their performances should not, by means of modern technical 
processes, be passed on without their consent to a public consi- 
derably extended in time and space — a public, that is to say, 
quite other than that for which the performance was intended 
at the time when the conditions of the contract of employment 
were laid down. It has been shown how protective labour 
legislation offered a solid foundation for the solution of the 
problem, and how, by adopting it as a basis, the Committee of 
Experts which met in November 1938 evolved for the interpre- 
tation of what has been called the “ right of authorisation ” 
a formula which will be referred to later. 

Although many of the legislative measures adopted or 
contemplated, such as the Italian law of 1928, the Argentine 
law of 1933 and the Uruguayan law of 1937, do not make the 
authorisation of the performer a condition for the broadcasting 
or mechanical reproduction of the performance, nevertheless ‘ 
many such measures do grant this right .of authorisation. Such 
a right is established either by provisions which create a special 
performer’s right (e.g., the Dramatic and Musical Performers’ 
Protection Act, 1925, in Great Britain), or by placing the per- 
formers’ rights on the same footing as authors’ rights (e.g., the 
German law of 1910, the Austrian law of 1938, the Finnish law 
of 1927, the Hungarian law of 1921, the Latvian law of 1937, the 
Mexican law of 1928, the Swiss Act of 1922 and the Czecho- 
slovak law of 1926). This was also the method adopted in the 
Bills introduced in the United States of America. 

Thus, in one form or another, performers are already 
granted in a number of countries a legal right of authorisation 
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as regards the mechanical reproduction or broadcasting of their 
performances. Moreover, even in default of legislative provi- 
sions, such a right has to a large extent been established by 
custom. It is quite usual for individual contracts of performers 
engaged in theatres or for a concert season to include a provision 
concerning broadcasting. It is even customary in many places 
of entertainment to obtain the consent of the performers before 
making a wireless broadcast of their performance- where no 
provision to this effect is made by law or contract. 

The members of the Committee of Experts convened in 
November 1938 by the Governing Body of the International 
Labour Office clearly had in mind these legislative measures and 
the customs widely practised in this field when they agreed on 
a text which provided that “ without prejudice to the exclusive 
rights of authors, no record and no broadcast of an original 
performance might be made without the consent of the per- 
former ”. 

By using the currently received expression “ exclusive 
rights of authors ”, specifically used in the Berne Convention 
to designate the right of property enjoyed by the author, and 
by him alone, over his work, the experts desired to emphasise 
that the rights of the performers are quite distinct from the 
rights of the authors and should not encroach on them. 

Further, by using the expression “ original performance ”, 
the experts intended to reserve the question of the broadcasting 
of records which is, as is well known, highly controversial and 
has been the subject during recent years of a large number of 
legal actions between the broadcasting organisations and the 
manufacturers of gramophone records, who in most instances 
base their case on the performers’ rights. This problem is 
dealt with under 5 below. 

It must be emphasised that the question now put by the 
Office, to which the experts have replied in the affirmative, 
refers exclusively to the recording or broadcasting of an original 
performance. This constitutes a typical case of an artistic 
performance originally meant for a certain public, and which it 
is subsequently proposed to transmit to a different public — if 
different in terms of time, by recording, and if different in terms 
of space, by broadcasting. The experts were of opinion that any 
extension of this nature, for which no provision was made at the 
time when the conditions of the performance were fixed by agree- 
ment between the parties, and which, consequently, entailed 
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against clandestine recording but also against the subsequent 
utilisation of any such record. This would follow logically from 
the obligation to obtain the consent of the performer for the 
recording of his performance ; for it would seem absurd to pro- 
hibit the making of a record wdthout proper authorisation and 
yet to permit the public utilisation of a record made in contra- 
vention of this rule. 

Governments are requested to state whether they are in 
favour of a clause, unanimously recommended by the members 
of the Committee of Experts representing the various parties 
concerned, prohibiting the public utilisation of clandestine 
recordings (that is, those made without the knowledge and 
consent of the performer). 

5. In the case of the broadcasting of recordings, could 
such a principle be extended so as to constitute a more general 
right of authorisation, covering not only the case of clandestine 
recordings but also the utilisation of all recordings ? 

The performers are warmly in favour of such an extension. 
They point out that, in viev/ of the severe competition to which 
they are subjected by the broadcasting of records, performers 
are entitled to a right of supervision. If such a right were 
admitted, it is obvious that the obligation to procure the per- 
formers’ consent could not be made compulsory for every indi- 
vidual broadcast, and that an arrangement similar to that 
established for authors should be made. The main object in 
granting a right of authorisation would be to establish a system 
of royalties. 

The wireless broadcasting organisations, whose programmes 
include a large number of records, are, generally spealdng, 
opposed to giving the performers a right of any kind as regards 
this manner of using records. 

It has been mentioned above that the question of the right 
of authorisation of performers with respect to the broadcasting 
^ of the recordings of their performances had been raised indi- 
rectly in the course of a number of lawsuits between the manu- 
facturers of gramophone records and the broadcasting organi- 
sations. As the manufacturers based their case in these lawsuits 
on the rights which they alleged to have been assigned to them 
by the performers, the courts were called upon to decide whether 
the law did in fact admit that the performers possessed these 
rights. In this connection mention has been made of the judg- 
ment of the Supreme Court of Appeal in Germany (November 
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1936), which laid down the law on this subject: the Supreme 
Court acknowledged that the Act of 1910 protected the performer 
not only against the unauthorised recording of his performances 
but also against the unauthorised broadcasting of such record- 
ings, though it declared that the right of authorisation must 
be considered to have been transferred by tacit agreement 
to the manufacturer of gramophone records. In January, 
1936, the Swiss Federal Court delivered a similar judgment, 
to the effect that manufacturers of gramophone records 
possessed a right of authorisation obtained from the per- 
formers. In the 'United States of America a decision, which 
excited wide comment and to which reference has been made 
above, was delivered in 1935 giving the performer this same 
right of authorisation in respect of recordings of his performances. 

Thus in certain countries performers are considered to have 
a right of authorisation in respect of the broadcasting of records 
of their own performances. 

On the other hand, the legislative provisions in certain 
other countries specifically exclude the broadcasting of record- 
ings from the scope of the right of authorisation granted to 
performers. Thus, the Austrian law of 1936, which gave 
extensive rights to performers over the broadcasting and record- 
ing of their original performances, gave them no rights with 
respect to the subsequent broadcasting of records. The same 
applies to Hungary, where in a decision issued in May 1935, 
the Royal Curia defined the meaning of the law of 1921. In 
Japan neither the author nor the performer has any rights over 
broadcasting effected by means of mechanical musical instru- 
ments. Lastly, in Latvia, where the law of 1937 grants the 
performer similar rights to those possessed by the author, the 
right of authorisation is inoperative in the case of the broadcast- 
ing of records. 

In November 1938 the Committee of Experts was unable 
to arrive at an agreement on this question. Both points of 
view found supporters. A proposal by the representatives of 
authors and performers, to the effect that the consent of the 
performers, which was admitted to be necessary for direct 
broadcasting and recordings, should also be required in the 
case of any subsequent public utilisation of the records, failed 
to obtain the unanimous approval of the Committee. 

Thus the situation, as regards both the legislative measures 
in force and the attitude of the parties concerned, still reflects 
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a division of opinion. The broadcasting organisations claim 
complete freedom from restraint in a matter which appears to 
them essential for their normal operations. They base their 
claim on the legal argument that the granting of a right of this 
kind to the performer would be equivalent to giving him an 
exclusive right of ownership over the records, similar to that 
possessed by the author. Although they claim no such right, 
the performers insist that they should have a voice in respect 
of a matter which closely concerns their economic situation, 
since, as has been shown, the competition to which they are 
subjected on account of the use of gramophone records for 
broadcasting is calculated to restrict their openings for employ- 
ment. The main importance, from their point of view, of the 
right of authorisation which they claim is that it would enable 
them to obtain some compensation for this competition, in the 
form of royalties. 

Governments are invited to state whether they consider 
that a right of authorisation should be granted to performers in 
the international regulations for the broadcasting of the records 
made of their performances. It is obvious that, as in the case 
of the making of the records, this right would not apply to the 
utilisation by broadcasting studios of records made with a 
view to a deferred broadcast. 

IV. — NON-MATERIAL RIGHTS 

Those intellectual rights which it is customary to term 
“ non-material rights may not appear, at first sight, to be at 
all closely connected with the sphere of protective labour legis- 
lation. Such rights, it might be argued, are inherent in the 
personality of the individual, and the object pursued in securing 
their recognition is to protect something essentially different 
from his material interests. 

In the case of a performer, the issue under discussion is 
his artistic reputation — an important factor in the potential 
value of his professional services to any employer who may 
hire those services. What is at stake is not any ideal principle 
of respect for the artistic creation and personality of the per- 
former, but the protection to be given to a part of his property, 
namely, his reputation, which constitutes a positive element in 
the assessment of his professional ability and consequently of 
the remuneration to be paid for his work. 
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It is in the essential interest of the performer, not merely 
from the point of view of his self-esteem as an artist but from 
the point of view of his value in the labour market, that his 
performances should not be anonymous, and also that the value - 
of his performances should not be lowered in the eyes of "the 
public, and consequently in the eyes of a possible employer, by 
defective recording or by unsatisfactory methods of broadcasting. 
This explains why, when the International Labour Office’s 
Advisory Committee on Professional Workers undertook in 
1933 to lay down the two or three fundamental principles which 
should constitute performers’ 'rights, it felt bound, after an 
exhaustive consultation of the organisations of employers and 
intellectual workers, to include non-material rights among the 
points which it considered essential. 

Two aspects of performers’ non-material rights require 
special emphasis, namely, identification of the performance 
(right of the performer to have his name mentioned), and respect 
for the form of the performance (right to have the form and 
quality of the performance respected). This latter point is 
dealt with under point 7 of the questionnaire. As regards point 6 
(below), the question at issue is the former aspect of non-mate- 
rial rights, viz., the identification of the performance, or right 
of the performer to have his name mentioned. 

Right of the Performer to have his Name mentioned 

6. When a work is broadcast, the first requirement which 
must be satisfied is the announcement, before the microphone, 
of the name of the author. There is, however, a further require- 
ment, equally justified, namely, the mention of the name of 
the interpreter of the work in question. The same applies 
to the recording of a work. Any given work may be the subject 
of a number of recorded interpretations. In addition to the 
need for enabling the public to distinguish between these various 
recordings — the only effective way of doing which is to indicate 
the name of the performer — it is only just that the work of the 
performer should not be attributed to another person and that 
it should not be offered to the public anonymously. The per- 
former’s right to have his name mentioned is an essential condi- 
tion to the achievement of celebrity which, as has already been 
pointed out, is an important element in the assessment of the 
value of his professional services. The mention of the perform- 
er’s name is indispensable in order that the quality of his work 



CONCLUSIONS AND COMMENTARY ON THE QUESTIONNAIRE 89 


should be knowm and appreciated by the public ; and the degree 
to which the quality of his performances is recognised plays an 
important part when the rate of his remuneration comes to be 
fixed. The right of the performer to have his name mentioned 
thus does fall within the sphere of protective labour legislation. 

It is evident that, in the case of a joint performance (by 
an orchestra, choir, etc.), all the performers cannot claim to 
have their names mentioned. Careful consideration was given 
to this matter, which formed the subject of specific proposals, 
and a special item (No. 14) was set aside in the questionnaire 
to deal with it. The solution of this problem would not appear 
to offer any real difficulty. 

After discussing the question of non-material rights the 
Committee of Experts at its meeting in November 1938 una- 
nimously accepted the principle of the mention of the name of 
the performer when broadcasting a performance or making a 
record of a performance, thus recognising what is, in practice, 
a regular custom ; for gramophone records placed on the market 
usually bear the name of the individual performer, or of the 
orchestra or choir which performed the work, in addition to the 
name of the author or composer. The same practice is normal 
in broadcasting a performance or a record. The insertion in 
an international convention of a clause concerning the right of 
a performer to have his name mentioned would thus merely 
confirm a rule currently accepted in practice. 

Governments are invited to state whether in their opinion 
the international regulations should lay down that a performer 
is entitled to require his name to be mentioned on any record 
made of his performance and whenever his performance is 
broadcast. 


Right to have the Form and Quality 
OF the Performance respected 

7. The purpose of the second point included under the 
heading of non-material rights is to ensure respect for the form 
given by the performer to his performance, or, in other terms, 
to maintain the integrity of the performance by protecting it 
against any addition, cut, alteration or distortion. It is impor- 
tant to add that the performers do not claim a right to a general 
and unconditional respect, which, if granted, might lead to the 
lodging of endless complaints bearing on unimportant details 
of reproduction, but merely a right limited to cases where the 
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alterations or distortions are calculated to harm their profes- 
sional reputation. 

The reasons advanced in support of their claim are similar 
to those put forward in the case of the right of the performer 
to have his name mentioned. Here again, considered as a sub- 
ject for protective labour legislation, the question which con- 
cerns performers most, as in the preceding case, is that of the 
value at which their professional services are to be assessed. 
This value depends upon the appreciation of the public which, 
although no doubt based primarily upon a direct hearing of 
the artist, is in these days also largely founded upon the impres- 
sion created by his records or broadcastings. The reputation 
of a performer is at once liable to suffer if the iimhre of his voice, 
his articulation, or the shades of expression are seriously distorted 
by a defect in broadcasting or recording technique. 

Doubtless the danger is more serious in the case of a gra- 
mophone record, any defect in which is lasting, than in the case 
of a broadcast, which is ephemeral. The danger, however, 
recurs when a gramophone record is broadcast, since the record 
may be spoiled or worn and therefore likely to give an unfavour- 
able impression of the performance. Admittedly, it is in the 
interests of broadcasting organisations to possess gramophone 
records of good quality only. Furthermore, when concluding 
agreements with wireless broadcasting organisations, the manu- 
facturers sometimes reserve the right to hold a periodical inspec- 
tion of the collection of gramophone records in broadcasting 
studios in order to obviate the use of worn or spoiled records 
which would harm their reputation. It is therefore true to 
say that precautions are already taken in order to prevent defec- 
tive transmission ; and this fact should make it easier to grant 
the performer a right to have the form and quality of his per- 
formances respected. 

Those countries where legislative measures for the protec- 
tion of performers have been enacted which do not make pro- 
vision for obtaining the consent of the persons concerned for 
the reproduction or transmission of their performances have 
nevertheless deemed it advisable to give them at least the means 
of defending themselves against defective technical processes. 
Thus, in Argentina, the Act of 1933 provides that a performer 
may forbid the distribution of his performance to the public 
“ if it has been recorded in such a way as to involve a risk of 
injuring his professional interests seriously and unjustly In 
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Italy, where the consent of performers is not necessary for the 
broadcasting of their performances, the Act of 1928 requires 
the broadcasting organisations to employ only the best possible 
technical methods, in order to avoid any distortion calculated 
to prejudice the interests of the performer. In Uruguay, as in 
Argentina, the law of 1937 gives the performer the right to 
prohibit the transmission of his performance to the public if it 
has been recorded in a manner calculated to prejudice his inte- 
rests as an artist seriously and unjustly. 

The Advisory Committee on Professional Workers of the 
International Labour Office adopted this point of view in 1933 
when it drew up the list of fundamental principles for the pre- 
paration of international regulations. It recommended that 
performers should have “ the right to object to performances 
or reproductions which might be prejudicial to them ”. 

On the other hand, the Committee of Experts convened in 
November 1938 by the Governing Body of the International 
Labour Office refused to accept as it stood an identical proposal 
submitted to it on behalf of the performers’ representatives. 
The Committee had already, it is true, unanimously approved 
the principle that the previous consent of the artist should be 
obtained before making a record or broadcast ; and it may be 
conceded that this important right comprises most of the other 
rights, and makes it unnecessary to formulate them explicitly. 
In the case under discussion, a performer whose prior consent is 
required can obviously take all necessary precautions to prevent 
defective broadcasting and recordings before giving it. If, on 
the other hand, the principle of prior consent is not admitted, 
the performer is powerless to prevent reproductions calculated 
to damage his reputation. The only remedy in this case is to 
give him the right to lodge an objection in cases where his profes- 
sional reputation is threatened, as is done by the legislative 
provisions mentioned above. 

Nevertheless, the question still arises whether the right 
to lodge an objection against a defective reproduction would 
be rendered completely superfluous by the adoption of the prin- 
ciple of prior consent. Cases may arise where a performer, 
having given his consent to the making of a record or to a 
broadcast subsequently perceives or is warned that the record 
or broadcast constitutes a serious reflection on his professional 
capacity. It is therefore quite conceivable that, after admitting 
the right of authorisation, it might be deemed necessary to give 
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the performer further protection by providing him with the 
possibility of objecting to a reproduction of his performance 
which proves to be seriously prejudicial to his artistic and pro- 
fessional interests, even after he has given prior consent. 

To summarise, the right to have the form and quality of 
a performance respected needs chiefly to be granted in cases 
where the performer is denied the right of authorisation (as a 
study of various national legislations shows), but it may also 
be defended even where the latter right has been conferred upon 
him. 

The obligation to respect the form and quality of a perform- 
ance may assume two different aspects in the case under discus- 
sion. It may relate to the integrity of the performance, and 
so lay down the principle that the performance should not be 
subject to any cut or alteration calculated to distort it ; or it 
may relate to the technical process of recording or broadcasting, 
which, even in the absence of any fundamental alteration of the 
performance, might (where the tone of the apparatus used is 
seriously defective, for example), give an unfavourable impres- 
sion of the performer’s capacity. 

Governments are therefore invited to state whether they 
are in favour of the insertion in the international regulations 
of a clause providing that the performer should have the right 
to object to a broadcast or recording of his performance calcu- 
lated to injure his professional reputation, either by distorting, 
mutilating, or otherwise changing his performance, or on account 
of technical defects in the broadcast or recording. 

V. — PECUNIARY RIGHTS 

Broadcasting or Recording 
OF A Performance given in Public 

8. Of all the rights which it is proposed to confer on per- 
formers, that most generally approved is the right to pecuniary 
compensation for any utilisation of a direct performance^ for 
broadcasting or making records. It does indeed seem only fair 
that an additional remuneration should be granted in cases 
where the utilisation made of any given artistic performance 
is more extensive as regards time and space than was originally 

I By “ direct performance ” is meant the performance of a work in 
the immediate presence of an audience which hears or sees the said 
performance without the aid of any broadcasting or I’ecording process. 
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intended, and where the original performance was, by agreement 
between the parties, taken as the basis for a specific remunera- 
tion, without any special stipulation providing for broadcasting 
or reproduction by gramophone record. This specific remune- 
ration applies to a particular object, namely, a public perfor- 
mance ; the installation of a microphone for the purpose of 
broadcasting, or of a recording apparatus, constitutes a fresh 
utilisation of the work of the artist and alters the entire basis 
of his employment and the factors to be taken into account in 
calculating his pay. Such a considerable extension of the 
normal conditions of a performance justifies the payment of 
special compensation to the performer. This was the opinion 
expressed by the Advisory Committee 6n Professional Workers 
of the International Labour Office, as a result of the extensive 
consultation of the organisations concerned carried out in 1933. 
The Committee declared that “ every use made of the work of 
another confers upon the person or persons who carried out such 
work the right to receive a fair remuneration ”. The Committee 
considered that this right to remuneration, together with the 
right to have the form and quality of performances respected,, 
contained the elementary basis of performers’ rights. 

It should be noted that, as amongst the legislative measures 
adopted in various countries respecting performers’ rights, 
those which fail to grant performers the right of authorisation 
do at least grant them pecuniary rights in the event of the 
reproduction of their performances. In default of any obliga- 
tion to obtain their consent, care has at least been taken to 
ensure them special remuneration. Thus the Act passed in 
1937 in Argentina provides, as has already been mentioned, 
that a performer interpreting a literary or musical work shall 
be entitled to remuneration for the broadcasting or televising 
of his performance, or for its recording in any manner whatso- 
ever. In Italy, where broadcasting organisations have the right 
to transmit performances -given in places of entertainment, 
without the necessity of obtaining the colisent of the performer, 
the 1928 Act, which gives them this right, none the less obliges 
them to pay him fair compensation. The Portuguese Bill also 
lays down the principle of compensation. In Uruguay the 
law of 1937 also gives performers the right to claim 
remuneration for the broadcasting or recording of their 
performances. The other laws to which reference has been 
made (Germany, 1910; Austria. 1936; Czecho-Slovakia, 1926; 
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Finland, 1927 ; Great Britain, 1925 ; Hungary, 1921 ; Japan, 
1935 ; Latvia, 1937 ; Mexico, 1928 ; Poland, 1926 ; Switzerland, 
1922) do not include any clause making provision for pecuniary 
rights. This is because all these laws more, or less explicitly 
admit the right of authorisation. Indeed, once the principle of 
prior consent is admitted, it may be considered that the specific 
granting of a pecuniary right which is automatically entailed 
by this principle is superfluous. A performer whose consent 
must be compulsorily obtained may make his consent subject 
to such pecuniary conditions as he may think fair. It can 
therefore be said that directly or indirectly all laws for the 
protection of performers give them the right to obtain' special 
remuneration for the broadcasting or recording of their perform- 
ances : indirectly, by conferring on the performer the right of 
authorisation, or, if this right is withheld, directly, by granting 
him instead a formal pecuniary right. 

The Committee of Experts approved both these principles 
in November 1938. While recommending the application of 
the principle of prior consent on every occasion when an original 
performance is broadcast or recorded, it also took care to lay 
down the principle of a pecuniary right, when it declared that 
“ the performer is entitled to claim from his employer a separate 
remuneration, distinct from remuneration for the performance 
itself, if his performance is broadcast, even when his contract 
contains no provisions to that effect. ” The case which the 
Committee had in mind, namely that of broadcasting, is the 
ordinary one. occurring daily throughout the world. Never- 
theless, it should not be forgotten that a direct performance 
may be used for the making of a gramophone record.' It is 
clear that in this event also, as in that of a broadcasting, the 
performer is entitled to special remuneration, it being clearly 
understood, as the Committee of Experts took pains to specify, 
that the broadcasting organisations would retain the right to 
record a performance with a view to a deferred broadcast 
without being obliged to pay any sum over and above that 
fixed for immediate broadcasting. In other words, the record- 
ing of a direct performance would entitle the performers to 
special remuneration, but a record made by a broadcasting 
organisation of a performance for the broadcasting of which 
payment has already been made would not convey the right 
to separate remuneration, provided the record was definitely made 
not for sale to the public but solely for use in a deferred broadcast. ' 
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Even in countries where performers’ pecuniary rights are 
not based directly or indirectly on legislation, it has to a large 
extent become customary to grant them. As has been seen, 
it has been recognised in collective contracts ; and it is even 
recognised in the absence of a contract. As a rule broadcasting 
organisations pay, as is well known, remuneration for any 
entertainment broadcast by them. Such remuneration is 
sometimes paid partly to the entertainment undertaking and 
partly to the performers. More often payment of a lump sum 
is made to the head of the undertaking concerned, and he is 
then responsible for coming to an agreement with the performers 
concerning the distribution of the sum in question. It sometimes 
happens that the head of an undertaking who has been obliged 
to spend considerable sums in organising the entertainment, 
especially if he engages highly-paid artists, concludes an agree- 
ment whereby the performers renounce in his favour their right to 
remuneration for the broadcasting of the performance. The 
question of pecuniary rights is now frequently the subject of in- 
dividual arrangement in entertainment undertakings, either with 
a \dew to regulating the waiving of their rights to remuneration by 
the artists or with a view to fixing the rate of their remuneration. 

In the question put to Governments with regard to pecu- 
niary rights, it has not been thought necessary to enter into 
details as regards the various ways in which the principle may 
be applied. Once the principle of separate remuneration has 
been admitted there is no need to insert rules for the payment 
of the remuneration in an international agreement. Payment 
may be made directly to the performers by third parties autho- 
rised to make use of their work — that is to say, generally 
speaking, the broadcasting organisation ; or it may be made 
through the head of the entertainment undertaking ; or again, 
it may be made, not individually to specified performers but, 
by agreement with them, to occupational provident institutions, 
as is sometimes required by collective contracts. The methods 
of payment would be determined nationally or frequently even 
locally. The Office has therefore restricted itself to raising the 
question of the principle of pecuniary compensation, which 
principle, it must be repeated, may be considered as arising out 
of the right of authorisation, but which may also be laid down 
independently, and may indeed remain as a sort of minimum pro- 
gramme, should the performer be denied the right of 
authorisation. 
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Broadcast Relays 

9. The performers have raised the question of the number 
of relays that may be made of an original broadcast. They 
would like to see this point taken into account for the assessment 
of broadcasting fees. They consider that the wider the audience 
to which their performances are broadcast, the greater should 
be their special fees for the broadcast. A certain rate of remu- 
neration, they claim, corresponds to a certain normal coverage 
of the broadcast — i.e., the normal number of listeners tuning 
in to a particular station. If other stations relay the original 
broadcast to a wider audience, then the remuneration should 
be increased proportionately. The broadcasting organisations 
are opposed to this claim on technical grounds. They point 
out that the purpose of relays is not always to extend the distance 
to which the broadcasts of a particular station can normally 
reach, but that they are often organised inside a single country 
in order to reach districts which could not otherwise be directly 
served by the principal station, even if its power were increased. 

The representatives of the performers and authors laid a 
formal proposal before the meeting of the Committee of Experts 
convened in November 1938 by the Governing Body of the 
OlTice, to the elTect that the question of relays should be taken 
into account. In view, however, of the technical objections 
put forward by the representatives of the broadcasting organi- 
sations the Committee was unable to come to a unanimous decision. 

This problem is not dealt with by any statutory provisions 
and it is difficult to form an idea of the length to which regu- 
lations on the subject might be carried. Nevertheless, the 
Office has decided to put the question to Governments, since 
the performers’ claims cover other cases than those in respect 
of which the above-mentioned technical objections have been 
raised — for instance, the case of an original broadcast of ave- 
rage power relayed by a powerful station extending far beyond 
the radius of the primary broadcast. But the Office is well 
aware of the difficulties of any solution which would take into 
account, not only the number of relays, but the relative power of 
the stations and the area covered by their broadcastings. 

Public Utilisation of Recordings 

10. Performers consider themselves entitled to claim a 
fee for the broadcast of recordings of their performances. Of 
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all the forms of competition to which the new technical processes 
of broadcasting and the reproduction of sound subject a per- 
former, the wireless broadcasting of gramophone records is 
one of the most formidable. It is obvious that the direct broad- 
casting of an entertainment to a very wide public, which conse- 
quently is relieved of the effort of going to the concert or theatre, 
may seriously prejudice the interests of the performers ; but at 
least such a form of broadcasting demands the actual presence 
of the artists, and, for that particular performance, at least, has 
not deprived them of the opportunity of employment. The 
broadcasting of gramophone records is on a different plane since 
it entirely replaces the artist whilst it provides the public with 
entertainment similar to that which it would have received 
from the direct performance of the work in question. 

In the eyes of the performers this suffices to justify their 
claim to the payment of a fee, however small, on every occasion 
when a broadcast transmission of their performance of a work 
is given to the public without their presence being necessary. 
In support of their claim they point to the considerable economies 
realised by the broadcasting organisations, which provide their 
listeners at small expense with the equivalent of concerts which 
would have involved considerable outlay had they been obliged 
to engage the artists themselves. It has already been shown 
that the economy in question for a single broadcast, without 
taking into account the subsequent use of the same record for 
further broadcasts, is in the neighbourhood of 95 per cent. 

Performers are well aware that the broadcasting of records 
is at present absolutely necessary for the work of the broad- 
casting organisations ; they do not demand that any obstacles 
be placed in the way of this practice, but merely desire that they 
should receive some slight compensation in return. They call 
attention to the fact that of the three parties indispensable for 
the making of a record, namely, the author of the work, the 
performer and the manufacturer of the record, the performer, 
whose economic interests are as intimately affected as those of 
the other two parties, is the only one not to receive pecuniary 
remuneration. The author’s royalties are paid regularly and 
the manufacturers in many countries also receive payment for 
such broadcasts. In most cases, as has been seen, the latter have 
established their claim to such payment indirectly, as assignees 
of the rights which are conferred by statute on .the performers. 
The performer considers that his part in the making of a record, 
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which is by no means negligible, entitles him to compensation 
when the use made of the record competes seriously with 
his professional activities. 

It cannot be denied, as the manufacturers of gramophone 
records and the broadcasting organisations do not fail to point 
out, that the performer has already been paid for the recording of 
his performance, and that at the time of fixing the payment 
in question he knew that the record might be used for public 
hearings and, in particular, for broadcasting. He was therefore 
in a position to take this factor into account when fixing the 
amount of his remuneration. 

To this the performers reply that it is impossible when 
making a record to foresee precisely to what extent the record 
will be used for public transmissions, and that it is impossible 
to take this factor fully into account in the calculation of the 
remuneration. 

All these arguments were subjected to fresh examination 
by the Committee of Experts in November 1938 ; but, in view 
of the divergent opinions expressed during the discussions, it 
was unable to reach a unanimous conclusion. It was, however, 
agreed that the question should not be allowed to drop but that 
it would have to be considered in the course of the future inter- 
national discussions. The Office has therefore included a ques- 
tion on the subject (No. 10 of the questionnaire). 

From the point of view of national legislation, the situation 
of performers as regards the broadcasting of records is hardly 
favourable. To be more precise, it might be considered fairly 
satisfactory in certain countries if the matter were judged solely 
in the light of an examination of the rights explicitly conferred 
on performers by the statutory provisions or deduced therefrom 
by the decisions of the courts. But, although these rights have 
been admitted by the courts, they have, at the same time, been 
considered to have been assigned by tacit agreement to the 
manufacturers of gramophone records. Thus in Germany, as 
has already been pointed out, the Federal Supreme Court of 
Appeal recognised that, under the Act of 1910, performers had 
rights in respect of broadcast records, but held that the manu- 
facturer of the records became the holder of this right as from 
the time of the making of the record. In Switzerland the Feder- 
al Court has given a similar decision. It can at least be said 
that in these countries performers possess definite rights in 
respect of such broadcasts, even if the first holders of the rights 
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are no longer in a position to enforce their claims owing to the 
, assignment deemed to have taken place. 

In a number of other countries the protection granted by 
law to performers specifically omits the broadcasting of records. 
Thus, the Austrian law of 1936, which gave performers rights 
in respect of direct broadcasting, withheld such rights in respect 
of the broadcasting of records. The position is similar in Hun- 
gary, where the courts have held that the protection conferred 
by the law of 1921 does not cover the broadcasting of records. 
In Japan, as has been seen, authors and a fortiori performers 
have no rights in respect of such broadcasts. In Latvia, where 
performers have the same rights as authors, an exception is 
made, nevertheless, to the detriment of the former as regards 
the broadcasting of records. 

In spite of their unfavourable situation in many countries, 
performers are still hoping for the laying down of regulations 
which will enable them, in the case of broadcasts from records, 
to obtain a fee which, while not so large as to weigh heavily 
upon the budgets of the broadcasting organisations, would 
compensate them for the loss of opportunity to earn brought 
about by the utilisation of gramophone records in broadcasting. 
Such a solution would, they consider, correct the possible arbi- 
trariness of fixing a fee for recording at a stage when the extent 
to which the resultant record will be utilised for broadcasting 
is still unknown. 

Governments are requested to state whether they are in 
favour of giving performers pecuniary rights in respect of broad- 
casts from records of their performances, even if the right of 
authorisation referred to in question 5 is not granted to them. 

11. The case of public auditions must not be confused 
with broadcasting. It is true that the courts have in some 
cases held that broadcasting is a form of public audition. 
Generally speaking, however, a clear distinction is drawn 
between the communication of a work to the public by means 
of broadcasting ” to use the terms employed in the Berne Con- 
vention — a communication, that is to say, addressed for the 
most part to individual listeners — and the audition of a broad- 
cast or a record by an audience gathered together in one place. 

The claims of performers with respect to this kind of public 
audition are based again upon economic grounds. By using 
a broadcast or a gramophone record, the organisers of such 
auditions offer entertainment at small cost to themselves to 
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a public attracted as a rule for commercial purposes without 
having recourse to the services of the performers concerned. 
In spite of the analogy which exists from the point of view of 
the situation of the performers between the case of public audi- 
tions and that of the broadcasting of records, it is certain that 
in the former case a right granted to performers would entail 
supervision of the audition and a checking of the performances 
transmitted which would inevitably encounter difficulties. 
Nevertheless, such difficulties do not prevent the authors from 
receiving royalties to which they are entitled under the Berne 
Convention. 

The Committee of Experts which was convened in Novem- 
ber 1938 by the International Labour Office held that the pro- 
blem of public auditions could not be solved independently of 
the question of the broadcasting of records. In view of the 
impossibility of coming to a unanimous agreement on this 
latter point, the experts abstained from formulating any pro- 
posal respecting public auditions. 

The statutory situation in the various countries vdth 
respect to this problem is on the whole the same as in the case 
of broadcasting from records. However, although the German 
Act of 1910, which, according to the decisions of the courts, 
confers a right upon performers in respect of broadcasting from 
records, explicitly withholds any right as regards public audi- 
tions, the German Bill of 1932 adopts a contrary position in 
this connection ; for it grants performers rights in respect of • 
public auditions of their performances by means . of wireless 
loudspeakers or sound recording devices, whereas it denies them 
all rights in respect of broadcasts from records. 

Apart from this Bill the legal situation of performers is no 
more favourable as regards public auditions than in the case 
of broadcasting from records. Nevertheless performers are- 
keenly anxious that their claims on this point also should be 
heard. 

As the Committee of Experts, although unable to come to 
a unanimous agreement on this subject in November 1938, did 
not eliminate the question but on the contrary agreed that it 
should be brought up in the course of the future international 
discussions, the Office has felt justified in devoting a point in 
the questionnaire to it. 

Governments are accordingly requested to state whether 
they are in favour of granting performers pecuniary rights in 
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respect of public auditions by means of loudspeakers relaying 
wireless broadcasts or gramophone records. 

Recording for Deferred Broadcasting 

12 and 13. Broadcasting studios are more and more using 
the procedure of recording an original performance for a deferred 
broadcast. The system has certain advantages. It is used 
either for the broadcast of public performances or of perform- 
ances given in the studio. Broadcasting studios are sometimes 
faced with two performances of equal interest, given at the same 
time. If they wish to broadcast both, they must record one 
w'hile the other is being broadcast. In the studio, too, it may 
happen that a performance can only be given at a time when 
the microphone is already occupied by another broadcast. 
Here again the possibility of recording is of value. Lastly, 
whether outside or in the studio, the only time at which some 
artists can perform is not the most convenient for the .wireless 
public to listen. In all these cases recording is a usual procedure 
which makes it easier to organise programmes and cannot be 
prejudicial to the performers ; indeed, it is to their advantage, 
for, in the case of studio performances, it enables them to record 
in otherwise unoccupied time and to devote the more valuable 
hours of the day to more productive performances. But the 
advantage to the performer depends on one condition : namely, 
that the records are used only for a deferred broadcast, in 
which case they are equivalent to direct broadcasting. They 
must be used only for the internal purposes of the studio, must 
not be reproduced and distributed to the public and must not 
’be given a number of times before the microphone. It is clear 
that, in this last case, the remuneration fixed for the original 
performance in the studio or the special fee paid for the broad- 
casting of a public performance is no longer sufficient ; it was 
intended to pay for a single and not for repeated broadcasts. 
' All these points are admitted, both by performers and by 
broadcasting organisations. Performers are in no w’^ay opposed 
to recording for deferred broadcasts ; they recognise that, as 
it is merely a substitute for a direct broadcast, no remuneration 
is necessary other than that paid for a direct broadcast. All 
that they ask is that this substitute character should be preserved 
-and that the broadcast should not be repeated more than once 
unless further payment is made to them. 
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With a single exception, national legislation contains no 
provisions concerning broadcasts subsequent to the perform- 
ance. In countries where the right of authorisation is recognised, 
it is true that the performer has full opportunity, when his per- 
mission is requested, to agree with the other parties on the 
conditions for this kind of broadcast. It should be added that 
deferred broadcasts have only recently assumed their present 
admittedly great proportions. The development has been so 
considerable that, in Italy, as has been mentioned above, it 
has been thought necessary to add to the legislation of 1928 a 
new Act upon the subject. This step was required because the 
1928 Act, which deals only with broadcasting, entitles broad- 
casting organisations to transmit public performances without 
having obtained the permission of the performers, provided that 
the latter are paid a special fee. It afterwards became necessary 
to provide for the case of deferred broadcasts, which had become 
frequent, and this was done by the 1938 Act, which lays down 
two as the number of broadcast performances that may be 
given by special records, which must then be destroyed ; it also 
fixes the scale of fees to be paid for these two performances. 

The question of deferred broadcasts has been the subject 
of a number of collective agreements. Examples have been 
quoted from Gzecho-Slovakia, France, Germany, Hungary, 
Norway, Sweden and the United States. In every case the 
agreement allows broadcasting organisations to record perform- 
ances for deferred broadcasts. Rates of payment are laid down 
for a first or subsequent broadcast and precautions are -taken to 
ensure that the records are reserved for the exclusive use of 
the studio and that their use does not extend beyond a certain 
length of time or beyond a certain number of broadcasts. 

The Committee of Experts, in November 1938, quickly 
reached agreement on this question which, it should be repeated, 
is not a matter of dispute between the parties concerned. As 
is shown by the record of proceedings, quoted above, it unani- 
mously adopted a draft providing that broadcasting organisa- 
tions should be entitled to make records for deferred broadcasts 
without any payment in addition to that provided for direct 
broadcasting, on condition that special remuneration be paid 
if any further use be made of the record. 

The drafting adopted by the Committee would preserve; 
for records made by broadcasting organisations, the character 
which it is generally desired that they should have. Broad- 
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casting organisations consider them a useful device which has 
become indispensable in the organisation of programmes ; gra- 
mophone record manufacturers regard them as a part of the 
internal technical organisation of broadcasting transmission 
that should not compete with commercial records ; performers 
look upon them as a substitute for direct broadcasting that 
should only replace a direct personal performance within strictly 
defined limits. The Committee of Experts’ draft would satisfy 
broadcasting organisations by leaving them full freedom to 
make use of the device which they at present consider necessary, 
without their having to make additional payment for the records 
made. It would also satisfy record manufacturers by limiting 
the use of the records to the internal requirements of the studio. 
Lastly, it would satisfy performers by granting them, for any 
repeated use of the records, a special indemnity, which they 
regard as indispensable, since the initial payment is for a direct 
and single broadcast of their performance. 

VI. — EXERCISE OF RIGHTS IN THE CASE 
OF COLLECTIVE PERFORMANCES 

14. In the exercise of performers’ acknowledged rights 
some difficulty arises in the case of collective performances. It 
would be impossible, for instance, to grant to each member of 
an orchestra or choir the opportunity to exercise individually 
all his possible rights. Thus, the right of the performer to 
have his name mentioned or the right to have the form and 
quality of his performance respected (non-material rights) could 
not, in practice, be claimed by all the members of a musical 
group. It would be impossible to announce at the microphone 
or to note upon the record the names of all the performers in 
such a group. It would be equally impossible to allow each 
individual performer the right to object to a broadcast or record 
in which his part in the orchestra might not be reproduced as 
it would have deserved if rendered separately. A musical or 
dramatic group forms a unit which cannot, in practice, be broken 
up into its elements, so far as the rights in question are concerned. 
The exercise of these rights, as regards both their possible sur- 
render and the rate of remuneration, method of protecting non- 
material rights, etc., requires discussions and arrangements 
which cannot be undertaken with every member of the group. 
With soloists, of course, who can be detached from the musical 
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unit mentioned above, the exercise of rights is possible indivi- 
dually. For the other members, it was necessary to find some 
means of protecting their rights compatible with the normal 
work of the group of performers in question and with its employ- 
ment for broadcasting and recording. 

The Argentine Act of 1933, as has been stated, grants the 
performer the non-material right to object to any reproduction 
of his performance which might seriously prejudice his reputa- 
tion. Account also had to be taken of collective performances 
and the Act finds a solution by laying down that, if the perform- 
ance is given by a choir or orchestra, the right of objection is 
vested in the head of the choir or orchestra. The Austrian Act 
of 1936 vests the right of authorisation, in the case of a collective 
performance, “ in the person directing it and the persons stand- 
ing out in virtue of their character of soloist In Italy, the 
Act of 1928 lays down that the percentages to be paid to per- 
formers as indemnities for broadcasting are to be fixed in agree- 
ment with the broadcasting organisation by the impresario, 
or the managing company, acting in the name of the performers 
concerned. The Portuguese Bill mentions, among the persons 
entitled to performers’ rights, “ the symphony orchestra, repre- 
sented by its conductor The Czecho-Slovak Act of 1926, in 
the case of choral or orchestral performances, selects the person 
directing the performance (conductor). Lastly, the Uruguayan 
Act of 1937, like the Argentine Act, grants the right of objection 
to the conductor of the choir or orchestra. 

When called upon to examine this question, the Committee 
of Experts convened by the Governing Body of the International 
Labour Office in November 1938 unanimously adopted a draft 
under which the exercise of the various rights in question should 
be vested in the performers or, in the case of collective perform- 
ances, in the person empowered to this effect ; it was agreed 
that the term person ” should also include corporate persons. 

The formula drafted by the Committee has the advantage 
of being somewhat elastic. It does not define who are tlie 
persons empowered for the purpose. It may be the conductor 
of the orchestra or the chairman of a musical association (some 
of these groups of performers have conductors paid by the 
association) or a corporate person such as a society, occupa- 
tional organisation, etc. All that is essential is that there 
should be a person empowered to discuss with the other parties 
the manner in which the rights are to be protected and whose 
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acceptance can be deemed valid and representative of that of 
each member of the group. 

Governments are asked to state whether they consider that 
such a formula would solve the question of collective perform- 
ances, or to make any other proposal on the subject. 

VII. — DURATION OF RIGHTS 

The question of acknowledging certain performers’ rights 
also raises the question of the duration of those rights. 

This question arises out of the application of the new tech- 
nique of gramophone recording, which has conferred upon per- 
formances — naturally ephemeral — a durable character, and 
has thus entirely changed the conditions upon which they were 
previously based. The recording of a performance turns it 
into a sort of durable object, in respect of which the question 
of durable rights necessarily arises. 

A gramophone record — and the successive editions which 
may be made of it — lasts for a fairly long time ; it may even 
survive the performer whose performance it preserves. If the 
performer’s rights have been acknowledged in respect of a 
record, it is necessary to lay down for how long, in the lifetime 
of the performer and perhaps after his death (since the record 
will still exist), these rights are to remain valid. In every 
case, therefore, where there is recording resulting from the 
mechanical reproduction of sound, whether the rights relate 
to the form to be given to the record or to its use for broadcasting, 
the question of duration will arise. 

The question assumes a slightly different form according 
as non-material rights, or pecuniary rights and the right of 
authorisation, are in question. 

Non-Material Rights 

15 and 16. For non-material rights, the question of dura- 
tion arises both for gramophone records and for broadcasting, 
in so far as the broadcast is from records. It will be remembered 
that the two kinds of non-material rights claimed for performers 
are the right of the performer to have his name mentioned and his 
right to have the form and quality of his performance respected. 
The manufacture of numerous copies of the record from the 
original matrix, the new reproductions and the successive edi- 
tions through which the record may pass, often extend over a 
fairly long period. Throughout this time the question may arise 
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of either maintaining or dropping one or other of the above- 
mentioned rights. 

In broadcasting, too, non-material rights may continue 
over a certain period. The right to mention of the name and 
the right to respect of performance may be claimed permanently 
in respect of broadcasting when records are employed. Even 
if the gramophone industry has strictly observed these two 
rights and consequently the name of the performer is indicated 
on the record and there is nothing in the technical registration 
prejudicial to the performer’s reputation, both rights may be 
infringed when the record is broadcast. The name of the per- 
former may not be announced or technical shortcomings in the 
broadcast may distort the recorded performance so seriously ' 
ns to damage the performer’s professional interests. 

The best criterion to apply for the definition of these non- 
material rights, both in gramophone recording and broadcasting, 
would appear to be the life of the record. The rights which 
may attach to a given record naturally cannot outlive the life 
of that record, and necessarily disappear with it. It does not 
seem equitable that they should disappear earlier. There is 
no apparent justification for the suppression, from a given 
moment, of the mention of the performer’s name on the records 
reproducing his performance, nor is there any apparent reason 
why it should be permissible, from a given date, to cut or alter 
in any way the recorded performance. The life of the record 
itself therefore seems to be the fairest and most convenient 
standard for deciding the duration of non-material rights. 

This was the opinion of the Committee of Experts in No- 
vember 1938. It considered the question of duration of rights 
and unanimously adopted a draft stating that the right to men- 
tion of the performer’s name (that is, the performer’s right 
to demand that his name should be mentioned on the records 
and at the time of the broadcasting of his performances) should 
continue as long as the record of the performance lasts. 

It will be noted that of the two non-material rights consi- 
dered by the experts, the right to mention of the name and the 
right of respect for performance, only the duration of the former 
was the subject of the Committee’s recommendation. This 
was because the experts, as has been stated above in the para- 
graph dealing with non-material rights (questions 6 and 7), 
had not reached any unanimous conclusion concerning the 
actual grant of the right of respect for performance. 
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In any case, whatever may be the Governments’ opinion 
on the extent of the non-material rights to be granted to per- 
formers (right to mention of name only or right to mention of 
name and right of respect for performance), the formula adopted 
by the Committee of Experts, under which the acknowledged 
rights would last as long as the record lasted, seems the simplest 
and fairest. 

Governments are requested to state whether they consider 
this formula satisfactory, first as regards the right to mention 
of name and, secondly, as regards the right of respect for perform- 
ance. 

Duration of Pecuniary Rights 

AND OF THE RiGHT OF AUTHORISATION 

17. The pecuniary rights under examination are of two 
kinds : one kind, those concerning special remuneration to a 
performer for the broadcast of his performance, or for a recording 
already paid for as a direct performance, cannot have any dura- 
tion. The special remuneration would be payable only once 
for a given performance ; when that performance has been given 
and the broadcast or recording carried out, the right to remune- 
ration cannot recur and immediately lapses. 

On the other hand, the other pecuniary rights, which 
would ensure to performers an indemnity for the public use of 
their records (particularly by broadcasting), may possess dura- 
tion, for they operate afresh in connection with the same record 
every time that it is used. 

In fixing the duration of these pecuniary rights, should 
the same criterion be applied as for non-material rights, namely, 
the life of the record ? Would not this involve the danger of 
prolonging, over a considerable period, the obligation to pay 
the fees due upon the record ? It would seem that, for these 
rights, it would be necessary to fix a limited duration which 
should not be that of the too indefinitely extensible life of the 
record. The same is true of the right of authorisation which 
is, admittedly, a very general right making it possible to ensure, 
in practice, the observance of all the other rights, but one which 
would, above all, ensure the observance of pecuniary rights 
and so may usefully be considered as bound up with pecuniary 
rights and governed by the same rules on duration as they are. 

There are three possible solutions to the duration of these 
rights. They could be given a certain duration, calculated 
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from the date of the performance, and that duration could be 
fixed, for example, at 30 years, as in the Mexican Act ; or the 
duration of the rights could be that of the performer’s life ; 
or it could extend over the life of the performer, plus a given 
number of years after his death. 

At the meeting of the Committee of Experts in November 
1938, the representatives of performers and authors proposed,, 
in accordance with the third of these solutions, that for pecu- 
niary rights the duration should be up to ten years after the 
death of the performer making the record. This proposal was 
not, however, supported by the Committee as a whole because 
it had not been able to come to a unanimous decision on the 
primary question of the grant of pecuniary rights for the public 
use of records. 

Governments are requested, if they have answered in favour 
of granting the right of authorisation and of pecuniary rights 
for the use of records, to state which solution they prefer in 
deciding the duration to be given to these rights. ' 

Duration of Rights in the Case 
OF Collective Performances 

18. There remains the case of collective performances. 
The draft for an international Convention prepared by the 
International Union of Artistes (see Appendix V.) provides 
that the duration of the rights appertaining in common to 
performers who have performed the same work together should 
be reckoned on the basis of the date of decease of the last sur- 
vivor of the group. This proposal, which was no doubt inspired 
by the solution adopted for authors’ rights (it will be remembered 
that the Berne Convention provides that the duration of authors’ 
rights in the case of collaboration is to be reckoned on the basis 
of the date of the death of the last survivor of the collaborators) 
would seem at first sight to lead in the case of performers to 
a number of practical difficulties. 

While it is easy to obtain information on the survival of 
author-collaborators, who are generally few, this is not true 
of groups of performers, who are often numerous and who may 
after their collaboration live at great distances from one another. 
But, in fact, the persons empowered to collect the rights arising 
from these collective performances would have to keep in touch 
with the members of the group concerned in order to distribute 
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the amounts collected. It would not therefore be impossible 
to discover the date of death of the last survivor of the members. 

If, however, this method of calculation seems to offer too 
many difficulties, it will be possible to fix for records of collective 
performances a specific time limit to date from the manufacture 
of the record. 

Governments are asked to state which in their opinion 
would be the best solution to adopt in fixing the duration of 
the right of authorisation and of the possible pecuniary rights 
in the case of collective performances, namely, calculation of 
the duration of the rights on the basis of the date of decease 
of the last survivor of the group in question (the rights to cease 
either at that date or at the expiration of a certain number of 
years thereafter), or the grant of the rights for a specific period 
as from the date of recording. 

VIII. — ASSIGNMENT OF RIGHTS 

19 and 20. The problem of the assignment of rights is 
regarded as highly important by all parties concerned in the 
process of mechanical reproduction. 

The Committee of Experts convened in November 1938 by 
the Governing Body of the I.L.O. unanimously adopted, on the 
proposal of the representative of the gramophone industry, a 
resolution dealing with one aspect of the assignment of rights. 
In this resolution the Experts recommended that the acquisftion 
for a lump sum of all future performances of an artist should 
be prohibited. 

' A provision of this kind, which has received the unanimous 
approval of the parties concerned and would confirm a rule 
that is very generally observed in practice at present, might, 
it seems, without difficulty form part of the international regu- 
lations. 

Governments are therefore asked to say, first of all, whether 
they accept this principle. 

But there is also the question whether the international 
regulations should not also contain provisions governing the 
assignment of rights relating to a given performance. 

Performers would like it to be impossible to acquire a per- 
former’s rights for a lump sum at the time of the recording of 
his performance. They maintain that the extent of a perform- 
er’s celebrity may change with time and that it would be unfair 

8 
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merely on the ground of the past payment of this lump sum 
to continue to reproduce without any return to the performer 
a performance whose commercial value has altered. 

The record manufacturers emphasise the risks that they 
run when they record performances without any certainty as 
to the future success of the record, and urge that they should 
be left entirely free to decide by contract the conditions of an 
assignment of rights which they consider necessary to cover 
them against these risks. 

It has been shown in the summary of national legal decisions 
that, as a rule, the courts consider such rights as the law may 
grant to performers, for example in respect of the broadcasting 
of their records, to have been assigned, if only by tacit consent, 
to the record manufacturers. Such assignment they consider 
to be natural if it can be shown to be essential for the commercial 
handling of the record. 

Although the performers’ representatives on the Committee 
of Experts in November 1938 did not overlook the requirements 
involved in marketing records, they proposed that the assignment 
of rights in respect of a given performance should not be final 
and irrevocable. They therefore asked that some system should 
be adopted which would give the performer an interest in the 
commercial success of his performance, either by a periodical 
revision of contracts, which would make it possible to adapt the 
conditions laid down in the contracts to the new situation created 
by the possible success of the recorded performance, or by requir- 
ing the payment to the performer of a percentage on the sales 
resulting from the commercial handling of his rendering. 

The representative of the gramophone industry urged that 
manufacturers should be left free to secure the services of a 
performer for a given record by the payment either of a lump 
sum or of a percentage. Record manufacturers, although they 
apply in certain cases a percentage system for the remuneration 
of the performers whose performances they record, prefer to 
retain full freedom of contract in the matter, and wish the 
assignment of rights for a lump sum to be prohibited only in 
the case, referred to above, of a performer’s future production. 

The representatives of the performers and authors, who. 
consider this latter prohibition as only a minimum solution 
of the problem of assignment of rights, would like to see far 
more extensive provisions adopted on the subject. 

Governments are therefore asked to' state whether they 
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are in favour of inserting in the international regulations a 
clause laying down the principles for the assignment' of rights, 
and whether these principles should include a system allowing 
the performer to be given an interest in the commercial success 
of his performance. 

If they consider the mention of such a system desirable, 
they are asked to state whether the system should involve the 
principle of the periodical revision of contracts or the require- 
ment of payment of a percentage on the sales resulting from the 
commercial handling of the performance, or whether -any other 
system seems to them more desirable. 

IX. — ARBITRATION IN CASE OF DISPUTES 

21. When the Sub-Committee appointed by the Advisory 
Committee on Professional Workers of the International Labour 
Office to consider the question of performers’ rights, drew up 
in 1933, after extensive consultation of the organisations con- 
cerned, the points which in its opinion should form the basis 
of the regulation of these rights, it included the principle of 
arbitration conducted by joint boards set up by the Governments. 

Although the Committee of Experts^ convened by the 
Governing Body in November 1938 did not reject the principle 
of arbitration, it considered that the fullest latitude should be 
allowed in the application of the principle. Several experts 
urged that the methods employed in this connection in the 
various countries were widely different and that careful atten- 
tion should specially be given to the preference shown in some 
countries for the system of collective agreements, freely discussed 
and concluded. It did not, therefore, seem possible to make it 
binding on the public authorities to set up compulsory arbitra- 
tion bodies. 

The experts eventually adopted unanimously, with a view 
to the consultation of the Governments, a resolution in which 
they stated that they would agree that the question of the 
principle of arbitration should be raised, provided that the 
methods of application were left to be settled by the collective 
agreements, laws or regulations of the different countries. 

When the Governing Body of the International Labour 
Office in February 1939 examined the results of the Committee 
of Experts’ work, several of its members, workers’ as well as 
employers’ representatives, urged that the creation and working 
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of any possible arbitration bodies should be left entirely free 
from regulation. 

In the performers’ view, the arbitration system offers cer- 
tain advantages, owing to the expeditious nature of the procedure 
and the competence of the arbitrators. The persons composing 
arbitration bodies are, in fact, generally chosen by agreement 
between the organisations concerned and are therefore specially 
well qualified to 'appreciate the professional cases which come 
before them. In view of the interest which the performers take 
in this system, the Office has included the question, in accordance 
with the resolution of the Committee of Experts, in the question- 
naire addressed to the Governments. 

Governments are therefore asked to state whether they 
consider that the international regulations should lay down the 
principle that disputes which may arise over performers’ rights 
should be settled by arbitration, on the understanding that the 
methods of the application of the arbitration system should be 
decided in each country by laws or regulations or by collective 
agreements. 

By the insertion in the international regulations of a clause 
laying down the principle of arbitration, States ratifying the 
Convention would undertake to apply, by methods which would 
not be imposed on them but which they would be free to choose, 
the principle of arbitration for the settlement of disputes arising 
out of performers’ rights. Although they would be entirely 
free to settle details of application, the obligation of principle 
would remain and would involve serious consequences. Thus, 
in countries in which conditions of employment are largely 
governed by freely concluded collective agreements, the law 
would have to require the parties concluding such agreements 
to provide for the settlement of disputes by the creation of a 
system of arbitration. 

X. — EXCEPTIONS TO THE APPLICATION OF 
PERFORMERS’ RIGHTS 

22 and 23. It may happen in some circumstances that 
the acknowledged rights of performers might be considered to 
hamper renderings of performances which it would nevertheless 
be in the public interest to facilitate. In these special cases it 
would be desirable to contemplate exceptions to the application 
of performers' rights. 
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These possible exceptions should not affect performers’ 
acknowledged rights as a whole. There would be no difficulty 
in preserving in all circumstances the non-material rights — the 
right to mention of name and right to respect of performance. 
These rights should be maintained for. two reasons. The first 
is that no circumstance should be allowed to distort, cut or 
alter a given individual’s performance or to deprive him of 
his ownership in it ; the second is that the observance of these 
rights cannot in any way hamper an audition of public interest 
and there would therefore be no need to authorise the infringe- 
ment of them. 

Only pecuniary rights and the right of authorisation, if 
any, could strictly be considered as capable of hampering these 
performances and therefore as suitable subjects for certain 
exceptions. 

The Committee of Experts at its meeting in November 1938 
admitted the principle of exceptions for auditionsof publicinterest. 

If the principle of exceptions were adopted, as well as the 
idea of public interest as a justification of those exceptions, in 
order to avoid difficulties of opinion arising from the variety 
of possible interpretations it might perhaps be desirable to 
state in the international regulations what is to be understood 
by “ audition of public interest ”. It would be useful, for example, 
to decide whether the term should or should not cover scholastic 
auditions, entertainments for charitable purposes, etc. 

National ideas on the subject may, however, be too various 
for it to be possible to indicate at the outset in the international 
regulations cases which should be considered to be of public 
interest. In that hypothesis it would suffice if the regulations 
left it to the competent authorities in each country to decide 
the cases in question. 

Governments are therefore asked first to state whether in 
their opinion the international regulations should lay down the 
principle of certain exceptions to the application of performers’ 
pecuniary rights and right of authorisation in the case of audi- 
tions of public interest. 

They are also asked to state whether the term “ public 
interest ” should be defined in the international regulations 
(and in that case, what definitions it would be desirable to give) 
or whether the definition of the cases classified as auditions of pu- 
blicinterest should be left to the competent national authorities. 
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The following questionnaire, by means of which the Inter- 
national Labour Office is consulting Governments, has been 
prepared on the basis of the information contained in the present 
study and of the results of the proceedings of the Committee of 
Experts at the meeting which was called by the Governing Body 
in November 1938 and at which were represented the various 
parties interested in the probtem of performers’ rights. A study 
of the conclusions of the present report will explain the reasons 
underlying the drafting of the various questions in the questionnaire. 

It should be emphasised that Article 6, paragraph 16 of the 
Standing Orders of the Conference now contains a provision 
inviting Governments to “ give reasons for their replies 

. Experience has shown that the brief replies, consisting often 
.of a mere affirmative or negative, given by many Governments, 
rendered the preparation of texts for submission to the Conference 
a very difficult task. The grounds on which Governments based 
their, affirmative or negative attitude remained in many cases 
unknown, and a factor which would have been valuable to the Office 
in drafting its texts and to delegates with a view to forming an 
opinion on them was consequently lacking. 

Governments are therefore requested to take account of this 
provision and to indicate, in brief at least, the reasons for their 
replies. 



QUESTIONNAIRE 


I. — DESIRABILITY OF INTERNATIONAL 
REGULATIONS, AND THEIR FORM 

1. Do you consider it desirable that the International 
Labour Conference should adopt, in the form of a Draft Conven- 
tion, international regulations on the rights of performers in 
broadcasting, television and the mechanical reproduction of 
sound ? 


11. — SCOPE OF THE INTERNATIONAL REGULATIONS 

2. Do you consider that for the purposes of the proposed 
international regulations the term “performers ” should include 
all persons who, under a contract for the hire of services, inter- 
pret a literary or artistic work, the interpretation being recorded 
by gramophone, broadcast, or televised? 

III. — THE RIGHT OF AUTHORISATION 

3. Do you consider that the recording of an original per- 
formance and the broadcasting of an original performance should 
be permitted only with the consent of the performer, the exclusive 
rights of authors being reserved and it being understood that 
this rule should not apply to recordings made by broadcasting 
studios with a view to a deferred broadcast, where the consent 
of the performer to a broadcast has already been obtained ? 

4. Do you consider that the public utilisation of clandestine 
recordings (that is, those made without the knowledge and 
consent of the performer) should be prohibited? 

5. Do you consider that the consent of the performers 
should be required for the utilisation of records of their perform- 
ances for broadcasting purposes, it being understood that this 
rule should not apply to the utilisation by broadcasting studios 
of recordings made with a view to a deferred broadcast? 
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IV. — - NON-MATERIAL RIGHTS 

Right of the Performer to have his Name mentioned 

6. Do you consider that the performer should have the 
right to require his name to he mentioned on a recording of his 
performance and when his performance is broadcast? 

Right to have the Form and Quality _of 
Performances respected 

7. Do you consider that the performer should have the 
right to object to a broadcast or recording of his performance 
which would be likely to injure his professional reputation 

(a) by distorting, mutilating or otherwise changing his 
performance, and 

-{b) because of technical defects in the broadcast or record- 
ing? 

e 

V. — PECUNIARY RIGHTS 

Broadcasting or Recording of a 
Performance given in Public 

8. Do you consider that the performer should have the 
right to receive, in addition to his fee for his direct performance, 
a separate fee when the performance is broadcast or recorded, 
even if the right of authorisation referred to in question 3 is not 
granted him? 

Broadcast Relays 

9. Do you consider that the separate fee referred to in 
question 8 should be proportionate to the number and importance 
of the relays, if any, of the original broadcast? 

Public utilisation of Recordings 

10. Do you consider that the performer should have the 
right to claim remuneration for the broadcast of a recording of 
his performance even if the right of authorisation referred to in 
question 5 is not granted him? 

11 . Do you consider that the performer should have the right 
to claim remuneration for a public audition of his performance 
given by means of loudspeakers in connection either with wireless 
broadcasts or with gramophones placed before the public? 
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Recordings with a View to Deferred Broadcasts 

12. Do you consider that broadcasting companies should 
have the right to record performances with a view to a deferred 
broadcast without having to pay any fee in addition to that 
prescribed for the direct broadcast of the performance? 

13. Do you consider that special remuneration should be 
paid if such a recording is used more than once? 

VI. — EXERCISE OP RIGHTS IN THE CASE OF 

COLLECTIVE PERFORMANCES 

14. Do you consider that in the case of collective perform- 
ances the rights granted to performers should be exercised by 
persons empowered to this effect? 

Vil. — DURATION OF RIGHTS 

, , c- 

Duration of Non-Material Rights 

15. Do you consider that the right of the performer to 

have his name mentioned on the record of his performance 
should continue so long as the record. exists? ' 

16. Do you consider that the right of the performer to 

have the form and quality of his performance respected should 
continue so long as the record exists? . ■ , 

Duration of Pecuniary Rights 
and of the Right of Authorisation " ‘ 

17. Do you consider that the pecuniary rights and the 
right of authorisation of performers with respect to the public 
utilisation (for broadcasting or for a public audition) of, their 
recordings should continue 

(a) for a specified number of years as from the date of 
recording? ^ 

If so, what period do you propose? 
or (6) for the lifetime of the performer? 
or (c) until the expiration of a period consisting of a specified 
number of years as from the date of death of the per- 
former? 

If so, what period do you propose? 
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Duration of Rights in the Case 
OF A Collective Performance 

18. Do you consider that in the case of a collective perform,- 
-ance the pecuniary rights and the right of authorisation of the 
performers should continue 

(a) for a specified number of years as from the date of 
the recording ? 

If so, what period do you propose? 
or (6) until the death of thelastsurvivor ofthegroupconcerned? 

or (c) until the expiration of a period of a specified number 
of years as from the date of death of the last survivor? 

■ If so, what period do you propose? 

VIII. -- ASSIGNMENT OP RIGHTS 

19. Do you consider that the acquisition from a performer 
of the right to record all his future performances in consideration 
of a lump sum payment should be prohibited? 

. 20. Do you consider that the regulations concerning the 

' assignment of rights should provide for a system v/hereby the 
‘ performer would be given an interest in the commercial success 
. of his performance 

(a) by laying down|the principle of a periodical revision of 
contracts ? 

or (6) by laying down the principle of the payment to the 
performer of a percentage on the sale resulting from 
the commercial handling of his performance ? 

If you consider that neither of these two proposed 
soluirom is. what other system do you 

, propose ? 

' IX. — ARBITRATION IN CASE OP DISPUTES 

21. Do you consider that the international regulations 
should lay down the principle that any disputes which may 
arise with regard to performers’ rights should be settled by arbi- 
tration, it being understood that the arbitration procedure would 
"be laid down by national collective agreements, Acts or regula- 
. tions? 
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X. — EXCEPTIONS TO THE APPLICATION OP 
PERFORMERS’ RIGHTS 

22. Do you consider that the international regulations 
should stipulate that exceptions may be provided to the applica- 
tion of the right of authorisation and the pecuniary rights of 
performers in the case of auditions of public interest ? 

23. Do you consider that in order to define these exceptional 
cases it would be desirable 

[a) to indicate in the international regulations what is 
meant by the term “ auditions of public interest ” ? 

If so, what types of performances would you 
propose to include under this heading? 
or [h) to leave it to the competent national authorities to 
define the types of performances to be included under 
the heading “ auditions of public interest ” ? ' 



APPENDICES 


APPENDIX I 

ADVISORY COMMITTEE ON PROFESSIONAL WORKERS 

(I.L.O.) 


Resolutions on Performers’ Rights 

Second Session (December 1929) 

The Committee, having taken note of the report prepared by the 
International Labour Office on the rights of performers in connection 
with broadcasting, and having noted the demands put forward by 
performers on the subject of these rights, and considering that the 
problems thus raised can be solved only on an international basis, 
with due respect for the rights already accorded to authors and com- 
posers, and that they call for the drafting of a new code of rights, 

Requests the Governing Body to instruct the International Labour 
Office to carry out a thorough investigation, with the collaboration of 
the International Committee on Intellectual Co-operation of the 
League of Nations and the International Institute for the Unification 
of Private Law, and such other bodies as it finds necessary. 

The results of this enquiry will be submitted in a report to the 
Govei-ning Body, after being first discussed by the Advisory Committee 
at its next session, when the Committee null draft a final text, after 
hearing expert opinion, if the officers of the Committee consider it 
desirable. 


Third Session (March 1931) 

The Committee, recalling the principle that any utilisation of the 
work of others should involve fair remuneration for the person who is 
the primary cause of the profit, affirms : 

That the new means of expression or of reproduction have deve- 
' loped important industries and resulted for theatrical workers in the 
risk of lessened employment ; 

That the Committee had, in 1929, drawn up a resolution, which 
was approved by the Governing Body, requesting an investigation of 
this situation ; 

That the International Labour Office, in its report to the present 
sitting, had suggested certain definite questions regarding the principle 
of an international regulation ; 

That, while recognising that broadcasting necessarily interests the • 
public at large, it appears only just to admit, in favour of performers, 
certain rights to appropriate remuneration ; 

That it also appears just that legal protection be granted them 
for the purpose of avoiding or making good any prejudice to their 
reputation caused by defective or abusive reproduction ; 

And is of opinion that the settlement of these rights necessitates 
consultation and possibly the drawing up of precise proposals towards 
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which end work ought to be continued on the basis of the report of 
the International Labour Office by a joint sub-committee of restricted 
membership of which the Committee requests the appointment. 

This sub-committee may be authorised to proceed to such consul- 
tations as may be found desirable. 

Fourth Session (November 1933) 

The Committee on Professional Workers, having examined the 
reports of the Office and of its special sub-committee on the question 
of the rights of performers in connection with broadcasting and other 
systems of reproducing sounds and images, 

And having heard the views of the members of this sub-committee. 
Is of the opinion that the question provides a suitable subject 
for one or more international draft Conventions. 

The Committee therefore requests the Governing Body to instruct 
the Office to complete its documentation and to continue its study 
and work, and expresses the desire that the question be inscribed on 
the agenda of one of the coming International Labour Conferences. 


APPENDIX II 


CINFBREWCE FOR THE REVISION 
OF THE BERNE CONVENTION 

(Rome, 1928) 


Summary of Proposals and Discussion^ 

First Proposal 
Article 11 A (new) 

1 

2. Performers who execute literary or artistic works shall 
be exclusively entitled to authorise the diffusion of their per- 
formances by one of the means specified in the preceding paragraph 
(telegraph or telephone with or without wire or any other ^process 
analogous thereto and used to transmit sounds or images). 

Discussion 

At first the proposal on the agenda was supported by the Austrian 
delegation only. This delegation, however, expressed the view that 
performers’ rights should be protected on the same basis as had been 
adopted in the case of derivative works (translations, adaptations, etc.). 
It also suggested the addition of the following words at the end of the 
proposed paragraph 2 : “ If several persons take part in a performance, 
this right shall belong to the person who directs such performance 
(the producer) 


^ Extracts from International Union for the Protection of 
Literary and Artistic Works : Documents of the Rome Conference, 
7 May-2 June 1928 (in French only). Berne, Office of the Union, 1929. 




APPENDICES 


123 


The Danish and Norwegian delegations recognised the need for 
protecting performers against the clandestine recording of their inter- 
pretations by means of a broadcast ; but they were not certain whether 
this matter should be dealt with in the Berne Convention or in a special 
instrument. • The Czechoslovak delegation considered that the question 
was not yet ripe, and desired to leave its regulation to national autho- 
rities. 

The French delegation considered that the protection of performers 
lay outside the scope of the Convention, and the German Government 
was also of opinion that such protection exceeded the limits laid down 
in Article 2. The Hungarian and Rumanian delegations also opposed 
the protection of performers. 

On the other hand, the Wireless Sub-Commiilee, recognising that 
this proposal (made by the Italian Government and the Berne Office) 
could not be passed over in complete silence, voted by acclamation a 
motion inviting the Governments represented at the Conference to 
take steps which would effectively safeguard the rights of artistes. 
This motion was adopted by the Conference after slight amendment. 


Second Proposal 

Article 13 : Add a new paragraph 1 A, as follows : 

“ When a musical work is adapted to mechanical instruments 

with the aid of performers, the latter shall benefit from the pro- 
tection granted to the adaptation.” 

Discussion " 

This was proposed by the organisers of the Conference (the Italian 
Government and the Berne Office), as a parallel clause to the agenda 
proposal for a new Article 11 A, 2. It was approved by the German 
delegation, which nevertheless criticised the rigidity of the wording 
in that it appeared to deprive performers of a right of their own and 
merely to give them a sort of usufruct of author’s rights ; attention 
would, however, have to be given to the protection of recorded per- 
formances of works the copyright of which had expired. 

In the discussion, the Swiss delegation supported the view of 
the German Government. The Swedish delegation followed suit, and 
proposed the following text ; 

“ When such an adaptation is prepared with the aid of performers, 
the right to reproduce or publicly to execute this adaptation shall 
depend on their authorisation also.” 

The Irish delegation suggested a settlement of the question in 
Article 2 by means of a draft which appeared to be in harmony with 
the view of the German Government. Lastly, the A^oriaepian delegation 
was of the opinion that a new paragraph 1 B should be inserted in 
Article 13 ; this would give performers the right to consider as 
counterfeits and prosecute as such any instruments, the preparation 
of which they had not authorised, for the mechanical reproduction of 
their performances or interpretations. 

The French delegation declared itself resolutely opposed to the 
whole series of proposals for the general reason already mentioned 
with regard to Article 11 A, namely that the question of protecting 
performers was outside the scope of the Convention. 
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The Hungarian delegation also urged the rejection of the proposed 
paragraph 1 A. 

The Italian Government abandoned the attitude which, together 
with the International OlTice, it had at first defended, and agreed 
that there was too much divergence between the national laws for it 
to be possible to regulate the protection of performers with regard to 
mechanical musical instruments, in the text of the Berne Convention. 

The Czechoslovak Polish delegations, while approving the new 
attitude adopted by the Italian administration, considered that the 
interpretation of a work of art' by a virtuoso was a creation perfectly 
capable of being protected, equally with an adaptation (instance quoted 
by the Gzecho-Slovak delegation) or a translation (instance quoted by 
the Polish delegation). This theory was vigorously opposed by the repre- 
sentatives of the French and German authors, who insisted that an 
interpretation could not be assimilated to a creation, even at second 
hand. 

The British delegation was no more favourable to basing the pro- 
tection of performers on the Convention. It made a proposal for the 
protection of mechanical instruments, and recognised that the value of 
records was increased by the contribution of the performer, if he was 
a famous virtuoso. 

The agenda proposal and those to a similar effect were consequently 
rejected. Nevertheless, the discussion left the general impression that 
performers required protection of some sort. The motion in their 
favour, carried by the Wireless Sub-Committee at the suggestion of 
the Norwegian delegation and taken over by the Italian Government 
is drafted in sufficiently comprehensive terms to be applicable to the 
recording and mechanical performance of works of music as well as 
to broadcasting. 


APPENDIX III 

INTERNATIONAL CONFEDERATION OF SOCIETIES 
OF AUTHORS AND COMPOSERS 


Resolutions concerning Performers’ Rights 

Eighth Congress (Copenhagen, 1933) 

Whereas recognition of the claim of performers to an exclu- 
sive right over the reproduction of their works would constitute a 
threat to authors’ rights, since in case of such recognition the exclu- 
sive right accorded to authors in national laws and international Con- 
ventions would be limited by the existence of another exclusive right 
over the same reproduction or performance of a work already copyright, 
Whereas the problem is all the graver because the new methods 
of transmission and reproduction tend more and more to take the 
place of older methods for the execution or performance of works of 
the mind ; 
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And whereas it is nevertheless necessary to take account of this 
development, since authors and composers should not remain outside 
the regulation of a question which so closely affects their vital interests : 

The Congress of the Confederation 

Protests against any provision tending to restrict the exclusive 
right held by the author over the reproduction or adaptation of a 
copyright work and over every method of transmission, recording 
or other utilisation of such reproduction or adaptation (any protec- 
tion which might be accorded to performers should in no case be of 
the nature of an exclusive right). 

And desires that the officers of the Confederation keep in touch 
with the International Labour Office, to which the study of the pro- 
blem of protecting performing artists has been allotted. 

Twelfth Congress (Paris, 1937) 

The International Confederation of Societies of Authors and Com- 
posers, having met in Congress in Paris, and having heard Mr. Piola- 
Caselli’s report, delivered in his speech at the sitting of 16 June 1937, 

Desirous of safeguarding the exclusive character of -the authors’ 
right over his works, and feeling some concern at the claims brought 
forward by performing artists and by the gramophone-record, broad- 
casting and cinema industries. 

In the face of these claims, once more most categorically affirms 
that the exclusive right of ownership, vested in the author and derived 
from his creation of the work, by its very nature admits of no sharing 
%vith the rights of persons contributing to the technical preparation, 
reproduction and technical transmission of works of the mind. 

And instructs the Committee on Legislation to study the problem 
from the legal point of view. 


The International Confederation of Societies of Authors and Com- 
posers, having met in Congress in Paris, expressly requests its affiliated 
.societies to oppose, by every means which their rules permit, the admit- 
tance of stage or film producers or of performers to any share in the 
right of authors over their works, which must remain exclusive. 

Thirteenth Congress (Stockholm, 1938) 

The International Confederation of Societies of Authors and Com- 
posers, having taken note of Mr. Piola-Caselli’s report on “Authors’ 
and Related Rights ”, confirms the resolutions adopted at the Paris 
Congress for the complete and undivided protection of the author’s 
exclusive right of ownership ; 

And, since the activity of the interpreter or performer cannot be 
considered as work of creation or elaboration within the meaning of 
the regulations for the protection of authors’ rights. 

Expresses the hope 

That protection of such activity may not take the form of 
recognition, for the persons engaging in it, of an exclusive right over 
the reproduction or transmission of their performances such as might 
compete with the exclusive right of the author. 

And that in the revision of the Berne Convention any amendment 
tending directly or indirectly to recognise or approve such an exclusive 
right for performers may be rejected. 
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APPENDIX IV 

SIXTH INTERNATIONAL LEGAL CONGRESS ON WIRELESS 

Telegraphy and Telephony 
(Brussels 1935) 

Draft for an International Convention on Broa^°®®^^^S 

( Exlrads ) 


Arlicle 9. — The High Contracting Parties recognis® right of 
interpretative artists and performers to fair compensat^®^ every 
broadcast of their interpretations of literary or artistic works, made 
without their consent. 

The High Contracting Parties recognise further the J 

pretative artists and performers to object to any broadc^®^ calculated 
to harm their reputation. 


APPENDIX V 

INTERNATIONAL UNION OF ARTISTES 


Preliminary Draft for an International Conventi^,®^ 
Protection of Artistes Interpreting and Perform^S Works 
[of Art and Literature 


Arlicle 1 

The contracting countries constitute a Union for the protection 
of the rights of interpretative and performing artistes inter- 

pretations or performances of works of art or literature* 'Witnout preju- 
dice to the rights of authors or their assignees over tP® worKs tnem- 
selves. 

Arlicle 2 


The expression " interpretation or performance o^ ^ work of art 
or literature ” comprises all the manifestations of the c^sative activity 
and work of artistes, by way of interpretation or perforn®®^®®* whatever 
their mode or form. t ».• t 

The contracting countries are bound to ensure tP® pi’Otection ol 
interpretations and performances of works of art or literature. 


Arlicle 3 

The expression “ works of art or literature ” comp^^®®® 
scientific and artistic productions as defined and pfotected by the 
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Berne Convention of 1886, revised and modified at Berlin in 1908 
and at Rome in 1928. 

Article 4 

Artistes belonging to any one of the countries of the Union shall 
enjoy, in all other countries of the Union, the advantages which the laws 
and regulations of each now afford or will in future afford to its natio- 
nals, as well as the rights especially afforded by the present Convention. 

The enjoyment and exercise of such rights are free of all formality 
and are independent of the existence of protection in the countries 
where the original interpretation or performance took place. 

Consequently, apart from the stipulations of the present Conven- 
tion, the extent of protection and the means of redress guaranteed to 
the artiste to safeguard his rights will be regulated according ho the 
legislation of the country where protection is claimed. 

The country of origin of an intei’pretation or performance is dee- 
med to be that which the artiste is inhabiting at the time of such 
interpretation or performance. 

Artistes belonging to the Union are under no obligation to prove 
domicile or residence in the country in which protection is claimed. 


Article 5 

Artistes not belonging to one of the counti’ies of the Union shall 
enjoy in that country the same rights as national artistes, and, in the 
other countries of the Union, the rights afforded by the present Conven- 
tion. 

Article 6 

The duration of the protection afforded by the present Convention 
covers the life of the interpretative or performing artiste and 25 years 
after his death. 

Nevertheless, if this duration is not uniformly adopted by all the 
countries of the Union, it shall be regulated by the laws of the country 
where protection is claimed and cannot exceed the duration fixed in 
the country of origin of the interpretation or performance. 

The duration of the rights appertaining in common to several 
ajrtistes who interpret or perform the same work in common is calcu- 
lated according to the date of decease of the last survivor of these 
artistes. 

Article 7 

Interpretative and performing artistes have the exclusive right 
to carry out or authorise 

^ (1) the reproduction, transmission, adaptation or recording of 
their interpretations or performances by mechanical, wireless, or 
other means of reproducing or transmitting sounds or images such as 
the gramophone, the silent, talking or sound film, wireless broadcast- 
ing, wireless or other telegraphy or telephony, and television ; 

(2) the public performance or the representation of the said 
reproduced, transmitted, adapted or recorded interpretations or per- 
formances. 

In order to enjoy the protection of this Article, artistes are not 
bound to forbid the reproduction, transmission, adaptation, recording, 
representation or public e.xecution of their interpretations or perfor- 
mances. 
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The provision contained in paragraph 1 has no retroactive force 
and is therefore not applicable to interpretations and performances 
which may have been lawfully reproduced, adapted or recorded in 
one of the countries of the Union before this Convention comes into 
force, or, in the case of a country which may adhere to the Convention 
in the future, before the date of such adherence. 

The rights under consideration in paragraph 2 apply to all record- 
ing, reproduction and adaptation made with the aid of artistes still 
alive at the date on which this Convention comes into force. 

Arlicle 8 

Interpretative and performing artistes may cede to third parties 
all or part of the rights mentioned in Article 7, paragraph 1. 

Arlicle 9 

Apart from the rights of ownership, and even after these have 
been ceded, the artiste retains the right to claim that an interpretation 
or performance is his work and to object to any deformation, muti- 
lation or modification whatever thereof which may damage his honour 
or his reputation. 

Arlicle 10 

Any utilisation of an interpretation or performance contrary to 
the provisions of the Convention shall be considered an offence. 

The competent authorities of the country of the Union in which 
the original interpretation or performance is legally protected may 
proceed by way of prohibition or confiscation, even though the illicit 
utilisation may proceed from a country where the interpretation or 
performance is not protected or has ceased to be so- 

Such prohibition or confiscation can take place only with the 
authorisation of the competent judicial authoritj^ according to each 
country’s internal legislation and in conformity with its rules of 
procedure. 

Arlicle 11 

The provisions of this Convention shall not prevent appeal to 
any wider provisions in favour of aliens in general which may be 
contained in the legislation of any of the countries of the Union. 

Arlicle 12 

An international office shall be set up entitled Inlernalional 
Bureau of the Union for the Prolcclion of Ihe Eighis of Jnlerpreiaiive 
and Performing Arlisles. 




